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Abstract:	
   This	
   article	
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   to	
   clarify	
   the	
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   of	
   supported	
   decision	
  making	
   and	
   to	
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  its	
  major	
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  for	
  mental	
  health	
  law.	
  It	
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  on	
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  UN	
  Convention	
  on	
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   Rights	
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   Persons	
   with	
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   as	
   well	
   as	
   the	
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   literature	
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  in	
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  to	
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  some	
  of	
  its	
  conceptual	
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  an	
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   of	
   relevant	
   debate.	
   Emerging	
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  in	
  the	
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Introduction	
  
	
  

‘Supported decision making’ is an emerging concept in law that is taking on a need for practical 

application to assist people with decision-making support needs. As such, the concept has significant 

implications for mental health law. Although these implications remain opaque, the small but rapidly 

expanding body of literature on supported decision making can help illuminate them by i) 

highlighting the conceptual features of supported decision making, ii) highlighting key debates 

informing its development, and iii) highlighting the rising number of practical examples of supported 

decision making in the mental health context. The article argues that the notion of supported decision 

making has the potential to address persistent conceptual issues in mental health law. However, some 

tensions seem likely to persist, particularly in relation to the broader implications of the United 

Nations (UN) Convention on the Rights of Persons with Disabilities1 (CRPD) for domestic law and 

policy. The article focuses particularly on mental health law in developed Western jurisdictions. 

Supported decision making is advanced in international law in the CRPD as the preferred response 

when a person’s decision-making ability is brought into question due to impairment or disability.2 

This article will thus consider mental health through the lens of human rights and disability, 

acknowledging that tension remains between the medical model and the social model of disability.3 

The term ‘persons with psychosocial disability’ is a term that has been broadly adopted by the 

international disability movement involved in drafting and negotiating the CRPD, and is used 

throughout this article to describe people diagnosed with mental illness, as well as those who identify 

as mental health consumers, survivors of psychiatry, ‘mad’ and so on. This cohort meets the CRPD’s 

definition of disability as ‘an evolving concept… (that) results from the interaction between persons 

with impairments and attitudinal and environmental barriers that hinders their full and effective 

participation in society on an equal basis with others.’4    

The first section of the article will define supported decision making by drawing on activity around 

the CRPD, as well as in certain Canadian legislation, which will also help highlight the significance of 

the concept to the mental health context. The second section will outline core concepts behind 

supported decision making in greater detail, including the following: providing an alternative to 

substituted decision making, distinguishing legal capacity from cognitive functioning, regarding 

autonomy as relational, respecting ‘dignity of risk’ alongside strengthened provision of support and 

protections against abuse and exploitation, and being based in developments around international 

human rights law. The third and final section includes a discussion about supported decision making 
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in the mental health context, specifically as a conceptual and practical bridge between ‘positive and 

negative rights’. It also discusses some of the tensions and objections that may arise at such a junction. 

The article will then conclude by asking how supported decision making might appear in practice, 

looking to practical examples at the intersection of law, policy, and programming. 

  

1. Defining Supported Decision Making 

The term ‘supported decision making’ is not specifically defined in the CRPD but an indication as to 

what it means is found in Article 12(2) and (3) which state: 

2. States Parties shall recognize that persons with disabilities enjoy legal capacity on an 

equal  basis with others in all aspects of life.  

3. States Parties shall take appropriate measures to provide access by persons with 

disabilities to the support they may require in exercising their legal capacity.5  

The UN Committee on the Rights of Persons with Disability (CRPD Committee), which is mandated 

to interpret the CRPD, describes supported decision making in its publication, Handbook for 

Parliamentarians:6 

Supported decision-making can take many forms. Those assisting a person may 

communicate the individual’s intentions to others or help him/her understand the 

choices at hand. They may help others to realize that a person with significant 

disabilities is also a person with a history, interests and aims in life, and is someone 

capable of exercising his/her legal capacity… The individual is the decision maker; the 

support person(s) explain(s) the issues, when necessary, and interpret(s) the signs and 

preferences of the individual. Even when an individual with a disability requires total 

support, the support person(s) should enable the individual to exercise his/her legal 

capacity to the greatest extent possible, according to the wishes of the individual.7 

The UN Office of the High Commissioner of Human Rights, in its thematic study on ‘enhancing 

awareness and understanding of the Convention on the Rights of Persons with Disabilities,’ defined 

supported decision making as simply, ‘the process whereby a person with a disability is enabled to 

make and communicate decisions with respect to personal or legal matters.’8  

Article 12(4) indicates the safeguards required for ‘all measure(s) that relates(s) to the exercise of 

legal capacity,’ which clearly encompasses supported decision making:  
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4. States Parties shall ensure that all measures that relate to the exercise of legal 

capacity provide for appropriate and effective safeguards to prevent abuse in 

accordance with international human rights law. Such safeguards shall ensure that 

measures relating to the exercise of legal capacity respect the rights, will and 

preferences of the person, are free of conflict of interest and undue influence, are 

proportional and tailored to the person’s circumstances, apply for the shortest time 

possible and are subject to regular review by a competent, independent and impartial 

authority or judicial body. The safeguards shall be proportional to the degree to which 

such measures affect the person’s rights and interests.9  

While there remains debate as to whether Article 12(4) tacitly endorses substituted decision making (a 

debate which shall be outlined in the next section), the safeguards provide a sense of the priorities in 

the support approach being advanced according to the terms of the CRPD. 

 

Almost two decades before the CRPD came into power, supported decision making was codified into 

legislation in the reform of Canadian guardianship laws. Although the laws were developed to 

respond primarily to people with intellectual and cognitive disabilities, the statutes can here provide 

some guidance in defining supported decision making generally. Section 6(1) of The Vulnerable 

Persons Living with a Disability Act (Manitoba, C.C.S.M. c. V90) defines supported decision making 

as: 

the process whereby a vulnerable person is enabled to make and communicate 

decisions with respect to personal care or his or her property and in which advice, 

support or assistance is provided to the vulnerable person by members of his or her 

support network.10 

Similarly, Prince Edward Island enacted the Supported Decision-Making and Adult Guardianship Act 

199711 which provides for a ‘supported decision making agreement’ for persons over 18, and British 

Columbia established ‘representation agreements,’ which provide for a contractual agreement 

between two or more adults to formalise a support relationship. 12  Under the ‘representation 

agreement’, the person deciding can appoint a person (‘associate’) to help him or her make various 

decisions to do with personal, health and financial matters. A patient in Prince Edward Island, for 

example, has the right to be assisted by an ‘associate’ when making health care decisions.13 However, 

the associate has no authority to make decisions for the supported individual. These earlier statutes 

provide useful guidance as to how legislative and policy structures of supported decision making 

might work to support people with psychosocial disability, as well as other groups, such as those with 

age-related disability, and so on.  
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In addition to helping define supported decision making, activity around the CRPD highlights the 

significance of the concept to laws (and policy) concerning people with psychosocial disabilities, 

including guardianship and mental health legislation. For example, the CRPD Committee, in its 

compliance review of Tunisia (the first such review), recommended that States Parties ‘review the 

laws allowing for guardianship and trusteeship, and take action to develop laws and policies to 

replace regimes of substitute decision-making (with) supported decision-making.’ 14  The CRPD 

Committee invited States Parties to create a new legislative and policy framework and implied that 

mental health laws be repealed. Specifically, it recommended that Tunisia ‘repeal legislative 

provisions which allow for the deprivation on the basis of disability, including a psychosocial or 

intellectual disability,’15 though it did not clarify how that might occur. The CRPD Committee’s 

position echoes a 2009 report by the Office of the High Commissioner of Human Rights (OHCHR), 

which called for the repeal of disability-specific legislation on the basis that it was unjustly 

discriminatory, and singled out mental health legislation as unfairly discriminatory against persons 

with a diagnosis of mental disorder. Regardless of whether states parties observe the CRPD 

Committee’s conclusions (a matter that will be addressed shortly) the comments here provide a sense 

of the potency attributed to the supported decision making idea in international law, and its 

implication for mental health law. 

Supported Decision Making: Core Concepts 

The application of supported decision making to mental health law, policy, and programming is 

relatively new, though its tenets can be found in existing mental health concepts such as the 

‘recovery’ model of support.16 It is perhaps too early then to point to ‘best practice’ or any general 

legislation that meets the criteria for the CRPD Committee’s call for ‘regimes of supported decision 

making.’17 However, since the coming into power of the CRPD activity around supported decision 

making has gained a small but visible momentum in academic monographs,18 academic journal 

articles,19 in case law,20 in regional courts and bodies,21 legislative reform activity,22 in the formation 

of centres and institutes,23 in a growing body of ‘grey literature’,24 the operation of conferences and 

symposia,25 and in UN activity.26  Out of this material some clear conceptual features can be 

identified, some of which are briefly summarised below. 

a) Autonomy	
  with	
  Support	
  

Supported decision making refers to processes whereby a person is provided with support, if he or she 

so chooses, to give expression to their wishes and preferences regarding a particular decision 

concerning him or herself.27 At the heart of supported decision making then is the proposition that 

instead of delegating a person’s decision making power to another, the individual can be provided 

with necessary supports and accommodation to make and communicate decisions according to his or 
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her wishes.28  This might consist of having family and friends to help the person understand 

information and communicate wishes, or any other situation where support would assist an individual 

to express and articulate a decision. In relation to healthcare (including mental healthcare) this would 

mean communicating information about healthcare decisions in appropriate ways, in providing a 

variety of options, and in understanding and respecting a person’s choice. 

Supported decision making is often contrasted with substituted decision making. 29  Substituted 

decision making occurs where someone is appointed to make decisions on another person’s behalf, 

again, typically to provide for protection against abuse and exploitation by others, or potentially 

harmful actions by the individual themselves.30 As a legal concept, substituted decision making in this 

context is most directly covered in guardianship, an intervention whose scope varies across the wide 

spectrum of substituted decision making laws within and between jurisdictions; from plenary style 

guardianship, to limited substituted decision making in specific matters, such as financial 

administration, medical treatment, housing, and compulsory intervention under mental health law, and 

so on31—a scope which makes it difficult to generalise. Despite this variation, the most significant 

legal point of difference would appear to be that with supported decision making the legal power to 

make the decision stays with the person.  

However, the distinction between supported and substituted decision making is not always entirely 

clear. For example, if planning, advocacy, and communication supports are insufficient to ascertain a 

person’s view, then representational support may be required in which there are some elements of 

substituted decision making. This may take the form of people who know the person well helping to 

provide a sense of who the person is, a sense of their identity, intentions and hopes, which can then 

form the basis for decisions. The above mentioned Representation Agreement Act in British 

Columbia, Canada, has formalised this type of support.  A representation agreement under this Act 

can only occur where the supported person appoints his or her representative.32 A general aim of the 

representative arrangement is to ascertain a sense of the supported person’s wishes and preferences, 

and to give expression to those wishes and preferences, rather than simply making decisions on their 

behalf. However, once the representative is appointed, the representation process appears to include 

moments of ‘substituted judgment’ where representatives must make a judgment about what the 

supported person would wish and prefer.  

b) The	
  Interdependence	
  of	
  Autonomy	
  

In some senses, the degree to which representational support is seen to constitute supported decision 

making (rather than substitute decision making) may depend upon the way autonomy is 

conceptualised. At a philosophical level, the supported decision making approach would seem to 

emphasise the relational aspect of self, in which autonomy, or at least the enjoyment of autonomy, is 
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seen as an interdependent rather than independent phenomenon. This view challenges the traditional 

legal conception of autonomy and decision making as isolated, rationalistic and ‘purely’ 

independent.33 Instead, the supported decision making approach advances a more realistic view of 

autonomy which acknowledges that individuals rely to a greater or lesser extent on others to help 

them make and give effect to decisions—from informal supporters such as family members and 

friends, to experts, such as accountants, medical doctors, and mechanics.34 While the interdependent 

nature of autonomy and decision making is often more obvious for people with disabilities, and 

particularly those with decision making impairments, it is not seen to be anomalous to them. With 

respect to decision making, Robert Gordon frames it thus: ‘(s)ome people require more in the way of 

support and assistance than others, and with respect to more areas of decision-making than others; it is 

a matter of degree, rather than a case of absolutes.’35 As such, the dynamic of interdependence varies 

depending on the context of the decision and on the individual’s level of reliance on others to inform 

his or her decision making. One obvious implication of this view of autonomy is the potential need for 

‘supporters’ to be legally recognised as people who can assist, but not assume control over, a person’s 

decision making. This approach appears in legislation in some Canadian provinces, and was partly 

intended to indicate to third parties (such as banks, medical practitioners, and others) that the support 

persons have specific powers, such as being able to gather information for the supported person and 

assist in communicating their wishes. 

Beyond this practical example, the broader ramifications of re-conceptualising autonomy toward a 

relational account of decision making in law are complex and beyond the scope of this article.36 

Nevertheless, it is worth noting that the idea of relational autonomy has ‘importantly shifted attention 

concerning autonomy to the social and interpersonal dynamics that shape its enjoyment, connecting 

ideas about autonomy with broader issues of social justice, recognition, and social practices.’37 

c) The	
  ‘Dignity	
  of	
  Risk’	
  

Another common theme in the supported decision making literature relates to the matter of risk-

taking. Risk is viewed as an often crucial component of decision making that people with disabilities, 

particularly intellectual disabilities, can historically be seen to have been denied. The attribution of 

positive value to risk-taking seeks to remedy situations where people are placed under substituted 

decision making arrangements which may deny them the chance to learn decision making skills and 

access the inherent dignity of exercising choice, ostensibly for reasons of protection. From a legal 

perspective, according to Gordon, it is within the ambit of exercising choice – including the right to 

assume moral risks – that personhood is exercised and realised.38 Where supported decision making is 

concerned, respecting the choices which may carry some risk is not a matter of turning away from 

persons with disability in risky situations and thus allowing people, in Darold Treffert’s famous 
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words, to ‘die with their rights on.’39 Instead, supported decision making could only be said to occur 

in these instances, where adequate assistance and information was offered, and where the individual 

was assisted to become aware of his or her responsibilities and of the implications of his or her choice.  

Risk can be further mitigated with safeguards to prevent people with disabilities being abused or 

exploited by others, abuse and exploitation which often motivate the protective impulse behind 

substituted decision making arrangements. 40  The Victorian Law Reform Commission recently 

undertook a review of Guardianship laws in Victoria, Australia, and promoted a transition to a 

supported decision making approach, which would ideally include the introduction of ‘a new public 

wrong of abusing, neglecting or exploiting a person with impaired decision-making ability… 

enforceable by civil penalty.’41 The law would function to ‘complement existing criminal laws… (to) 

be used where criminal proceedings would be unlikely to succeed or might not be appropriate.’42 In 

this sense, rather than directing the state’s protective impulse toward preventing the actions of the 

individual purportedly at risk, the emphasis turns to ensuring the provision of adequate information 

and assistance, as well as providing safeguards to punish perpetrators of abuse against those 

individuals.  

In one sense, this aspect of supported decision making may challenge public and private institutions 

with a strong focus on risk-aversion (including mental health services). However, it may also be the 

case that clarifying ways that risk can be respected will provide institutions with more ‘room to move’ 

in providing support and assistance while also respecting a person’s sphere of freedom to exercise 

choice (knowing too, that mechanisms exist to punish perpetrators of abuse against the person). This 

may be legally useful for public officials who may feel restricted in the range of choice they can offer 

people, out of fear of liability in the case of terrible events occurring. This feature of supported 

decision making is addressed in a number of guides produced by the United Kingdom Department of 

Health, which contrast supported decision making explicitly with a culture of risk-aversion.43 One 

describes the departments wider effort to ‘shift… the balance away from risk-aversion towards 

supported decision-making.’44 In terms of broader law reform, the trend among governments to 

pursue a risk agenda may affect the extent to which this aspect of supported decision making comes 

into effect. 

d) Legal Capacity and the UN CRPD 

The UN CRPD enunciates a host of rights and principles which can assist in clarifying the concept of 

supported decision making further. Further, certain key debates around the CRPD can help 

contextualise the way in which supported decision making is being applied and developed. As noted, 

Article 12 is particularly relevant to psychosocial disability as it sets out the right of persons with 

disability to legal capacity and to the supports needed to exercise legal capacity on an equal basis with 
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others.45 Other rights articulated in the CRPD can also assist in understanding supported decision 

making with reference to specific areas of life where decisions are made and legal capacity is 

exercised. These include accessible communication (Article 9), effective access to justice (Article 13), 

liberty of movement (Article 18), the right to choose where and with whom to live (Article 19), 

marriage and parenting rights and obligations (Article 23), health care decisions which should be on 

the basis of free and informed consent (Article 25) and the right to vote and participate in political and 

public life (Article 29). Article 16 provides for safeguards from exploitation, violence and abuse, and 

Article 5 provides guidance on principles of equality, non-discrimination, and reasonable 

accommodation. However, a person must be said to hold legal capacity in order to claim many of the 

rights listed above. Subsequently, as well as being central to the concept of supported decision making 

Article 12 is one of the more (if not the most) controversial articles of the CRPD.  

The foremost question raised by Article 12 is simply, what is meant by “legal capacity”? Bernadette 

McSherry has observed that the concept of legal capacity has two constitutive elements: legal 

standing (a social and legal status as a person before the law) and legal agency (the ability to act 

within the legal framework), both of which are captured in Article 12 of the CRPD.46 Typically, the 

assessment of whether or not a person lacks capacity has relied on cognitive testing, which is based on 

a determination of ‘mental incapacity’ (or ‘mental incompetence’, as it is often termed in North 

America). As such, legal capacity is often conflated with mental capacity. However, Article 12 of the 

CRPD indicates that the two concepts are not co-extensive. Hence a person who may fail a mental 

capacity test – as set out in, for example, the Mental Capacity Act (England and Wales) 2005 – may 

still be able to exercise legal agency if they are given adequate supports to obtain and express their 

wishes and preferences. 

Two questions then follow: what is meant by ‘support to exercise legal capacity’ and at what point 

can legal capacity be displaced? And it is these two questions, in relation to legal agency, that are the 

subject of much of the current debate.47  

At a minimum, it is generally agreed that the CRPD endorses a strong preference for supported 

decision making, particularly given that any reference to substituted decision making was dropped 

from the final text of Article 12 during the negotiation between states parties and civil society 

organisations.48 This reading (which is by no means the only one, as shall be demonstrated shortly) 

would endorse the addition of supported decision making mechanisms to existing capacity-related 

laws. The declaration of two countries, Canada and Australia, provides an example of such an 

interpretation.49 In the process of ratifying the CRPD both countries declared their interpretation of 

Article 12 as allowing for substituted decision making as well as supported decision making.50 Dianne 

Chartres and John Brayley have proposed a model that would develop upon such an approach, which 



10	
  

	
  

	
   10	
  

they describe as a ‘stepped approach to supported decision making.’ The stepped approach would see 

a broader range of legal avenues made available if a person had impaired decision making ability.51 At 

one end of the spectrum would be autonomous decision making (entailing maximum self-

determination and no unusual state intervention), followed by a range of supported decision making 

and representative measures, which would then be followed by a range of limited substitute decision 

making mechanisms. Finally, at the other extreme of the spectrum, the appointment of a public 

guardian  would see the maximum level of care, protection, and state intervention. Regardless of 

where a person sat on the spectrum, efforts would be directed to assisting a person to exercise their 

legal capacity to the greatest extent possible and to move them back up the spectrum toward 

independence (again, where possible). 

A second major reading of Article 12 goes a step further and argues that there is no point beyond 

which legal capacity is lost. This perspective would mark a complete break between the concepts of 

legal capacity and mental capacity. Substituted decision making under current guardianship and 

mental health law would thus be seen to contravene Article 12 and would continue to do so even if 

supported decision making mechanisms were ‘tacked on’ to existing arrangements. Accordingly, the 

positive obligation to provide ‘support to exercise legal capacity’ would occur when a person’s ability 

to make decisions is called into question or appears tentative (and even absent),52 at which point a 

support process would be initiated to maximise a person’s legal capacity. ‘Supported decision 

making,’ according to some proponents of this approach, then becomes something of a catchall term 

for a broad principle-based regime and not simply a specific mechanism on a spectrum with 

substituted decision making. 53  From this view, the focus would shift away completely from 

determining whether or not a person lacks capacity. Instead, efforts would be directed to identifying a 

person’s decision making impairments—but only as a means to identify the necessary support he or 

she requires to exercise legal capacity, supports that the state is then obliged to provide.54 

This second reading of Article 12 appears to be gaining ground, including in mental health law 

scholarship.55 If it takes hold, according to Peter Bartlett, the mental health context would see a 

‘significant shift in the legal landscape’56 away from a focus on capacity-based tests for involuntary 

treatment, which has characterised progressive mental health law in recent years. Instead, focus would 

be directed to the evaluation of decision making abilities to determine a person’s support 

requirements. Such a shift appears to be advanced by the CRPD Committee in their compliance 

review of Tunisia, which again, expressed a position that the CRPD mandates States Parties to 

‘replace substituted decision-making regimes by supported decision-making.’57 Again, it is unclear 

precisely what is meant by a ‘supported decision making regime’ and whether this would include 

forms of substituted decision making (such as in the case of the representation agreement cited above) 

or whether such an arrangement would constitute an unlawful deprivation of legal capacity. As yet, 
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the CRPD Committee has not pointed to any legislative framework which captures this reading of 

Article 12.  

Michael Bach and Lana Kerzner have produced a detailed proposal for legislation that they argue 

would comply with the terms of the CRPD and in accordance with the second reading.58 In it they 

discard any notion of incapacity as it is understood in common law jurisprudence and propose a new 

test that is seemingly disability-neutral in assessing whether a person lacks legal capacity (or at least, 

legal agency). Such a scheme would see three main categories for decision making – autonomous, 

supported, and facilitated – to be accompanied by a corresponding level of legal oversight that spans 

from non-intervention, to the provision of support mechanisms designed to help develop decision 

making capabilities, to a form of limited substitute decision making, described as ‘facilitated decision 

making.’59  

The two divergent readings of Article 12 noted above – which in and of themselves contain 

considerable variation – add another layer of complexity to an already challenging and highly 

nuanced issue. The ongoing debate about Article 12 compounds the way in which the supported 

decision making concept resists being reduced to a uniform model and highlights its entwinement 

with broader debates around legal capacity and the CRPD. 

 

2. Supported Decision Making and Mental Health Law 
The conceptual features outlined in the previous section can help in examining the potential benefits 

and drawbacks of applying supported decision making to mental health law, and to the mental health 

context generally. 

a. Potential Benefits  

In general terms it can be said that supported decision making in the mental health law context shifts 

the debate away from 'freedom from intervention' toward 'access to support to exercise legal 

capacity’. McSherry has argued that this shift characterises the CRPD’s implications for mental health 

law more generally, by bringing social, cultural, and economic rights – so-called second generation or 

‘positive’ rights – into laws designed to protect the rights of persons with psychosocial disabilities.60 

In the past, human rights approaches to mental health law have focused on first-generation or 

'negative’ rights (freedom from state intervention to make one’s own decisions) and particularly ‘the 

rights to liberty and autonomy in relation to the involuntary commitment of individuals with very 

serious mental illnesses.’61 This libertarian emphasis, captured particularly in Larry Gostin’s concept 

of a ‘new legalism,’ sought to introduce procedural safeguards to regulate the control of psychiatrists 

and address the misuse of medical power. The legalistic approach also sought (albeit tentatively) to 
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provide for the right to treatment. Gerard Quinn has argued that this latter goal was perhaps the least 

successful of the ‘new legalism’ framework and led mental health debates into an ‘imprisoning logic’ 

and a breakdown of meaningful dialogue:  

‘Some civil libertarians would hesitate to use an argument for a legal right to treatment (no 

matter how meritorious) lest the need for treatment might be used to justify an undue 

encroachment on liberty.  Contrariwise, some professionals in the field who have the 

responsibility to deliver services, would hesitate to embrace liberty-enhancing arguments lest 

it interefere too much with their capacity to deliver a substantive right to treatment – with 

their professional prerogatives.’62 

The impasse fits with a common critique against ‘new legalism’ in mental health: it has typically 

struggled to provide substantive rights to persons with mental impairments in the form of access to 

healthcare. Jill Peay describes this as the ‘problematic nexus of mental health and law’ where the law 

has taken a historical role of restraining rather than facilitating access to services.63 The International 

Disability Alliance have argued, in a broader critique of traditional capacity laws, that this narrow 

focus on civil and political liberties has often left people with disabilities in a ‘binary system of self-

sufficiency versus enforced dependence.’64 The supported decision making approach seeks to address 

this stark dichotomy by bridging ‘positive’ and ‘negative’ rights, by offering greater support to 

exercise autonomy (for example, by providing greater choice and information, establishing support 

persons, emphasising participatory healthcare, and so on) at the same time as maintaining freedom 

from intrusion on autonomy and liberty (for example, respecting choices).  

By blending these two groups of rights (which are often misleadingly differentiated in the first place), 

supported decision making has the potential to address some longstanding issues in mental health law. 

According to Penelope Weller, the supported decision making concept can address the ‘imprisoning 

logic’ (to use Quinn’s term) by drawing together the two clashing set of rights – the right to health and 

the right to autonomy and liberty – under the principle of non-discrimination.65 By drawing on the 

non-discrimination principle to expand the operation of the right to health (Article 25) and the right to 

equality before the law (Article 12) the CRPD effectively limits involuntary medical treatment 

through the requirement to develop supported rather than substitute decision making in health.66 Thus, 

instead of focusing on the point at which a person is incapable of consenting to medical treatment, or 

the point at which a substitute decision maker is legally empowered, the emphasis shifts to identifying 

when a person who has some decision making impairment, or is at risk of losing the capacity to make 

decisions, should be provided with support. For individuals, this might mean identifying social 

isolation and providing a personal advocate, or perhaps working to facilitate an existing informal 

support network, or even establishing a new informal support network around them. On a larger scale, 
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in establishing policy and legislative conventions, the principle of equality and non-discrimination in 

mental health might mean challenging the meagre proportion of government spending on mental 

health compared to other health priorities,67 or providing individuals with a greater ‘sphere of risk-

taking’ where psychiatrists feel pressured by political risk agendas or limited options for alternative 

support arrangements. By emphasising state duties to provide goods to enhance autonomy and self-

determination, rather than simply inviting non-interference, supported decision making emphasises 

areas of consensus among actors in the mental health context about the need for proactive measures of 

support. Within the wider basis of the CRPD this expands the purview of mental health justice beyond 

the vexing question of involuntary treatment to encompass the provision of substantive rights related 

to exercising legal capacity, including community living, rights to home and family, education, work 

and employment, and so on.  

b. Potential Drawbacks 

On the other hand, despite having the potential to transcend persistent issues in mental health law, the 

supported decision making concept also raises some significant tensions (i) when set against mental 

health legislation, and (ii) when applied to the mental health context more generally. 

i) Possible Issues in Mental Health Law 

One clear difficulty arises from the broader implications of the CRPD for mental health law. As noted 

the UN Office of the High Commission of Human Rights has expressed the view that mental health 

legislation is unjustly discriminatory against people with psychosocial disability because it 

systematically uses mental disorder as criteria to limit legal capacity,68 a view echoed by the CRPD 

Committee. The proposition of applying supported decision making to mental health legislation is 

therefore problematic, given that principles of non-discrimination and equality that underpin 

supported decision making.69 Particular sections of the CRPD will create ongoing challenges to the 

operation of mental health legislation: in particular, Article 14, as relates to detention (“the existence 

of a disability shall in no case justify a deprivation of liberty”);70 Article 17, as relates to involuntary 

treatment (“(e)very person with disabilities has a right to respect for his or her physical and mental 

integrity on an equal basis with others”), and 25,71 and, again, Article 12, as relates to restrictions on 

legal capacity on the basis of a disability.72 The Australian government appeared to anticipate these 

tensions and included in its interpretative declaration the understanding that the CRPD allows for 

‘compulsory assistance or treatment of persons, including measures taken for the treatment of mental 

disability, where such treatment is necessary, as a last resort and subject to safeguards.’73 Presumably, 

states parties wishing to comply with the terms of the CRPD will set about installing measures to 

assist people to exercise legal capacity across a range of legal and policy contexts. If McSherry and 

Wilson are correct in their estimation that mental health legislation appears unlikely to be repealed in 
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countries like the UK, Canada, and Australia, in the short-to-medium term,1 then States Parties are 

likely to proceed with efforts to install supports to make decisions into mental health statutes, despite 

the tensions noted above. 

Subsequently, it seems useful to ask whether the issues raised by supported decision making are 

fruitfully answered within the boundaries of a particular ‘field’ such as mental health law, a query that 

Terry Carney has posed in relation to elder law.74 Carney argues that more universal frames may be 

preferable, such as the ‘equality’ principle, but is careful to emphasise that countries must design legal 

and policy frameworks in ways appropriate to their own legal apparatus and values, and according to 

‘evidence-based assessments of competing legal or other policy instruments.’75 Certainly, current 

debate around Article 12 has implications that go beyond the scope of mental health legislation, into 

other areas of law, such as criminal law, adult protection law, elder law, and so on. This is reflected in 

efforts to create supported decision making processes for people with psychosocial disabilities, which 

are beginning to occur both within and without the bounds of mental health legislation (as shall be 

highlighted in Section 3). 

ii) Possible	
  Issues	
  in	
  the	
  Mental	
  Health	
  Context	
  Generally	
  

It is worth briefly considering the distinct challenges that arise with supported decision making in the 

mental health context more generally. After all, it is not entirely clear what it means to provide 

supported decision making to assist with the types of impairments associated with psychosocial 

disability, particularly in situations of emergency or extreme crisis. In Canada, representation 

agreements and supported decision making legislation were never intended for use during 

emergencies but rather, prior to problems and conflicts developing.76 Indeed, supported decision 

making seems easier to imagine for people with intellectual and cognitive impairments as compared 

to people with mental impairments – including psychosis and other types of extreme mental stress – 

whose decision making abilities may fluctuate rapidly. The serious issue of suicide has also received 

scant attention in literature on supported decision making, an area which undoubtedly warrants close 

consideration.  

Another general issue, which has only been touched on here, relates to the role of families, partners, 

friends, and other providers of informal support. This article has not addressed the very real concerns 

of families of persons requiring support who, as Quinn has rightly identified, will ask questions such 

as, ‘it is all very well to talk of the right to make one’s own mistakes and assume the dignity of risk – 

who will be around to pick up the inevitable pieces – service providers?’77 And what will be the 

impact of legally formalising previously informal relationships?78 How can the law best protect these 

informal relationships in ways that foster their continuation, yet provide appropriate support for 

individuals where crucial supports breakdown? How can the legal regulation of people’s intimate 
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lives be kept to an absolute minimum while still retaining effective safeguards against abuse? The 

perspectives of persons with lived experience of psychosocial disability, as well as formal and 

informal providers of a wide range of support – including peers, families, professionals, and so on – 

will provide useful insights into these concerns. 

Before proceeding to the final section, which looks to examples of supported decision making in 

practice, this latter point requires special consideration. Supported decision making is an evolving 

concept whose development will seemingly be as participatory as the CRPD itself. Lord, Suozzi and 

Taylor have argued that ‘(t)he Convention – in its embrace of a highly participatory implementation 

framework in which civil society, national human rights institutions, and inter-governmental 

organizations can play roles – implicates a wide range of actors and thus embodies due process values 

much more so than many other international public health law processes.’79 The CRPD explicitly 

directs that people with disabilities themselves ‘should have the opportunity to be actively involved in 

decision-making processes about policies and programmes, including those directly concerning them,’ 

and which includes the development of indicators, reporting, and evaluation.80 ‘Active involvement’ 

in the practical political sense is ambiguous at this point, and will be a challenge for governments, 

disabled persons organisations, NGOs, professional bodies, and so on, in the ongoing development of 

supported decision making. But such participation appears crucial if the introduction of supported 

decision making, whether in mental health legislation or elsewhere, is to be effective and lasting. In 

this sense, it is perhaps fruitful to focus on establishing procedures to develop and research elements 

of a ‘supported decision making regime.’  

3. Examples of Supported Decision Making in Practice 
Indeed this is already beginning to occur. Current discussion about supported decision making among 

disabled peoples organisations, legal scholars, government officials, and other disability and human 

rights advocates, centres on the question of how supported decision making will be best formed into 

socio-legal conventions to ensure non-discrimination against people with psychosocial disability—

whether in mental health legislation, in policy and programming, or elsewhere. The practical 

application of the supported decision making approach can reasonably span beyond narrow legislative 

reform, to include policy, programming, and other forms of extra-legal regulation, such as 

professional ethics guidelines.81 The application of supported decision making in the mental health 

context, according to Tina Minkowitz, ‘will require innovation and should draw on existing programs 

that may not have been understood as support in the exercise of legal capacity.’82 This could include 

‘(p)eer support, recovery-based services, community support networks, and personal assistance, 

(which) may all help people with psychosocial disabilities in ways related to decision making or the 

exercise of legal capacity.’83 The following examples are not exhaustive but are meant here to provide 
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a general overview of the range of possible supported decision making activities from around the 

world with relevance to the mental health context. 

The formalisation of 'support networks' in Canadian guardianship law, mentioned above, is one 

example of legislative reform that could potentially be used to support persons with psychosocial 

disability. A support network is made up of a number of informal supporters (peers, family members, 

partners, and so on) being invited by the individual to support him/ her in making and communicating 

decisions.84 The support network is meant to help with practical matters, such as understanding and 

communicating a person’s wishes. The network also holds a crucial symbolic value. As Gordon has 

argued, the appointment of a support network is meant to affirm to everyone involved, that the person 

being supported is an equal and a peer—a subject with rights rather than an object of care and 

welfare.85  

Notwithstanding the concerns raised above about the tensions between supported decision making and 

mental health legislation, Weller has pointed to psychiatric advance directives (sometimes referred to 

as ‘living wills’) as a practical method for formalising supported decision making in mental health 

law.86 She adds that these measures, which have been codified in mental health legislation most 

thoroughly in Scotland, would occur in ways that ‘take account of varying mental health conditions 

and the specific institutional contexts in which mental health treatment is provided.’87 Weller has 

described advanced directives as a practical step toward a broader ‘culture of supported decision-

making’ in the mental health context.88 Perhaps in a similar vein, Carney has argued that mental 

health tribunals in Australia could do more to appreciate the significance of the social networks of 

people who stand before tribunals.89 By creating ‘relational space’ for tribunal adjudications, he 

argues, greater consideration could be given to the views of family, friends, and support people.  

Outside of mental health legislation, a number of non-statutory measures to create supported decision 

making can also be found. The Office of the Public Advocate (OPA) of South Australia has 

considered the benefits and drawbacks of both statutory and non-statutory forms of supported decision 

making in its ‘Supported decision making Practice Manual.’90 In light of South Australia lacking 

supported decision making legislation, the OPA is presently trialling a non-statutory supported 

decision making program, which it describes as a ‘process of setting up supported decision making 

agreements, and supporting the participants with those agreements.’91 The manual is an iterative 

document outlining the program, first published in June 2011, whose results are not fully available.92 

The authors reported earlier that they will approach two pathways to non-statutory supported decision 

making:  
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(O)ne will test supported decision making as an alternative to guardianship (for people 

who might otherwise be subject to guardianship if they cannot be seen to make 

decisions for themselves) and the other, will test supported decision making as an early 

intervention strategy for people not yet under guardianship. The latter is an exciting 

element that might prevent problems occurring in the future, avoid the need for 

guardianship orders and facilitate age appropriate responses and skills in self 

determination. The project will investigate whether supported decision making serves 

as an effective alternative to substitute decision making and beyond this, what are the 

wider possible benefits of supported decision making? One hypothesis is that supported 

decision making will at the very least provide an effective alternative to substituted 

decision making, enabling people to avoid loss of their legal rights and/or government 

intervention. A second hypothesis is that as an outcome of supported decision making, 

people living with a disability will enjoy a range of other benefits related to community 

inclusion, and autonomy.93 

It is perhaps noteworthy that the OPA research comprises an interdisciplinary ‘Research Control 

Group’ which includes people with lived experience of disability, as well as a family carer, and whose 

experience ranges from ‘law, social work, psychology, medicine, nursing, disability service reform, 

guardianship, quality improvement, counselling and academic research.’94 

In its Handbook for Parliamentarians, the CRPD Committee recommended the ‘PO Skåne’ program 

in Sweden, as a supported decision making program specifically useful for persons with psychosocial 

disability.95 This novel social-service and legal structure provides for a range of support relationships 

for people with impairments, as opposed to guardianship under a single relationship. Under the 

program, a legal mentor or personal ombudsman is judicially appointed to assist a person to make 

legal decisions.96 The program also includes support persons described variously as ‘mentors’ (god 

man), ‘contact person’ (kontakt), trustees, and ‘escort persons’. Personal ombudsmen generally 

comprise trained social workers or lawyers who, along with the other aspects in the relationships, 

must be able to ‘argue effectively for the client's rights in front of various authorities or in court,’ as 

required.97  

The Centre for the Human Rights of Users and Survivors of Psychiatry, an independent advocacy 

group primarily led by persons with psychosocial disability, has pointed to ‘Intentional Peer Support’ 

as a form of supported decision making.98  Intentional Peer Support is designed to be applied both 

prior to but also during emergency decision making moments.99  Intentional Peer Support explores 

models of social relations between people experiencing profound mental stress in ways that address 

patterns of power and authority on the exercise of individual agency. Research into programs such as 



18	
  

	
  

	
   18	
  

Intentional Peer Support may help advance a view of autonomy and decision making that is better 

suited to the practical activities of supported decision making for people with psychosocial disability.  

On a related point, directing attention to mental health service models that reduce the use of 

involuntary treatment and detention may prove fruitful. Models of interest might include ‘Open 

Dialogues’, an approach pioneered in Finland wherein care decisions are made in the presence of the 

individual and their wider networks, even during severe psychosis.100 Preliminary results of a two-

year follow up found that a group of people with a first instance diagnosis of schizophrenia who used 

the approach ‘were hospitalized for fewer days, family meetings were organized more often and 

neuroleptic medication was used in fewer cases.’101 Reports also noted that participants experienced 

‘fewer relapses and less residual psychotic symptoms and their employment status was better than in 

the (non-participating) Comparison group.’102 Another example might be ‘joint crisis plans’, a form of 

advance agreements trialled in England and developed in consultation with national service-user 

groups, including ‘detailed development work with service users in south London.’103 Henderson, 

Flood, Leese, Thornicroft, Sutherby, and Szmukler conducted a study which found that the ‘use of 

joint crisis plans reduced compulsory admissions and treatment in patients with severe mental 

illness.’ 104  Both the joint crisis plans program 105  and the Open Dialogues approach 106  are not 

uncontroversial. And yet such models offer useful starting points to develop and implement workable 

measures of supported decision making, which can be later reassessed against developments in the 

CRPD more generally.  

 

The practice examples listed above can help identify practical measures to assess supported decision 

making, including indicators, benchmarks, impact assessments, budgetary analysis, and so on. Such 

measures would begin to clarify a legal and policy framework and could provide an operational tool 

for policy makers wishing to restructure their budgets and see available options. The examples also 

demonstrate the wide range of approaches under the general title of ‘supported decision making’, 

which include information supports, communicative and interpretative supports, goal setting and life 

planning tools such as person-centred planning, advocacy and more formal and administrative 

representational supports, relationship building supports, and so on.107 In this sense, to prevent terms 

become so general as to confuse, it is perhaps useful to distinguish between supported decision 

making (which is a legal status where others are formally appointed to assist with decision making 

processes) and the more general supports for decision making (which would include the innumerable 

ways in which support can be provided; for example, in assistive decision-making tools). Research 

will be vital in testing the wide range of support approaches necessary to creating an overarching 

regime. In this sense, Carney may be right in arguing that ‘uniformity of approach may appeal to 

purists or academic commentators, (but) overlooks the need to accommodate local values, institutions 

and patterns of administration.’108  
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Conclusion 

In summary, supported decision making is a pragmatic and pluralistic approach whose increasing 

influence has the potential to redefine law, policy and programming in the mental health context. The 

small but rapidly expanding body of literature indicates that supported decision making is concerned 

with such things as: 

• offering a conceptual and practical alternative to substituted decision making;  

• protecting the right to autonomy with support appropriate to the individual in the context of 

exercising choice; 

• autonomy being viewed as an interdependent rather than independent phenomenon; 

• respecting the ‘dignity of risk’ balanced against access to information and support, and 

protections against abuse and exploitation;  

• principles of equality and non-discrimination; and 

• reflecting norms and developments (though contested) in international human rights law. 

These key conceptual features have been outlined above and set against the changing legal and policy 

dynamics that continue to bring supported decision making to the fore of debate.  

It would appear that supported decision making has the potential to address persistent issues in the 

field of mental health law, in particular, by offering an alternative route to providing substantive rights 

to people with impaired decision making associated with psychosocial disability. The mechanism to 

provide supports to exercise legal capacity may help transcend the traditional disjuncture caused by a 

narrow focus on political and civil rights in mental health law debates. It is true that ambiguities 

remain in the formulation of supported decision making, particularly in its application to the mental 

health context, and the concept is unlikely to address all persistent practical and conceptual issues 

around mental health law. However, there appears to be a significant consensus among a wide range 

of actors in the mental health context about many aspects of the approach. Efforts to implement the 

support approach continue in the development of legislation and policy,109 as well as in the work of 

non-government actors, including among community-based service providers, informal and formal 

peer-support groups, within families, and so on. This ongoing endeavour will be influenced by – and 

will influence in turn – major debates related to the role of mental health laws under the CRPD, and 

the operation of supported decision making for persons with psychosocial disability. Where existing 
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practices in domestic law, policy, and programming are not yet conceived as supports for decision 

making, such practices could be identified and buttressed with state support. Equally important will be 

the creation of processes that facilitate active involvement of people with psychosocial disabilities and 

their supporters in processes to develop the support approach on both the small and large scale. After 

all, the success of any supported decision making law reform can only truly be measured ‘on the 

ground’ for those whose lives’ it is meant to assist. 
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21	
  

	
  

	
   21	
  

Acknowledgments	
  

The author would like to thank Dr. Penelope Weller and Professor Bernadette McSherry for their 

ongoing advice and assistance in the preparation of this paper. Thanks also to Professor Genevra 

Richardson and Dr. Annegret Kämpf for their useful comments. 

Cases	
  

Nicholson & Ors v Knaggs & Ors [2009] VSC 64 

Gray (Litigation Guardian of) v. Ontario; CarswellOnt [2006] 425; 207 O.A.C. 165, 264 D.L.R. (4th) 

717 

References	
  
	
  
Bach, M. & Kerzner, L. ‘A New Paradigm for Protecting Autonomy and the Right to Legal Capacity’ 
(2010) Report to the Law Commission of Ontario <http://www.lco-cdo.org/en/disabilities-call-for-
papers-bach-kerzner> accessed 12 January 2011. 
	
  
Bartlett, P. ‘“The necessity must be convincingly shown to exist”: standards for compulsory treatment 
for mental disorder under the mental health act 1983’ (2011) 19(4) Medical Law Review 514. 
 
Bartlett, P. ‘The United Nations Convention on the Rights of Persons with Disabilities and the future 
of mental health law’ (2009) 8 Psychiatry 496. 
 
Brayley, J. ‘Supported Decision Making in Australia: Presentation Notes’ (2009) Presented to 
Victorian Office of the Public Advocate & Victorian Law Reform Commission 
<http://www.opa.sa.gov.au/documents/08_News_%26_Articles/Supported%20Decision%20Making.p
df> accessed 18 October 2011. 
 
Buchanan, A. & Brock, D. Deciding for others: The ethics of surrogate decision-making (CUP 1989). 
 
Carney, T. ‘Australian mental health tribunals—‘Space’ for rights, protection, treatment and 
governance?’ (2012) 35 International Journal of Law and Psychiatry 1. 
 
Carney, T. ‘Guardianship, Citizenship, & Theorizing Substitute-decisionmaking Law’ in I. Doron & 
A. Soden (eds.) Beyond Elder Law: New Directions in Law and Ageing (Springer 2012) 11. 
 
Carter, B. & Chesterman, J. ‘Supported decision-making: Background and discussion paper’ (2009) 
Victorian Office of the Public Advocate 10 
<http://www.publicadvocate.vic.gov.au/file/file/Research/Discussion/2009/0909_Supported_Decision
_Making.pdf> accessed 10 August 2010. 
 
Centre for Disability Law and Policy, ‘Submission on Legal Capacity the Oireachtas Committee on 
Justice, Defence & Equality’ (Author, Galway 2012) 
<http://www.nuigalway.ie/cdlp/documents/cdlp_submission_on_legal_capacity_the_oireachtas_com
mittee_on_justice_defence_and_equality_.pdf> accessed 26 June 2012.  
 



22	
  

	
  

	
   22	
  

Chartres, D. & Brayley, J. ‘Office of the Public Advocate South Australia: Submission to the 
Productivity Commission Inquiry into Disability Care and Support’ (SA, Office of the Public 
Advocate 2010). 
 
Christman, J. ‘Autonomy in Moral and Political Philosophy’ EN Zalta (ed.) The Stanford 
Encyclopaedia of Philosophy (Spring 2011 Edition) 
<http://plato.stanford.edu/archives/spr2011/entries/autonomy-moral/> accessed 12 February 2012. 
 
Committee for the Elimination of All Forms of Discrimination Against Persons with Disabilities (First 
Special Meeting), Organisation of American States, ‘General Observation of the Committee for the 
Elimination of All Forms of Discrimination against Persons with Disabilities on the need to interpret 
Article I.2(b) in fine of the Inter-American Convention on the Elimination of All Forms of 
Discrimination against Persons with Disabilities in the context of Article 12 of the United Nations 
Convention on the Rights of Persons with Disabilities,’ OEA/ Ser.L/XXIV.3.1, CEDDIS/doc.12(I-
E/11) rev.1, 28 April 2011 (Original: Spanish), May 4 and 5, 2011. 
 
Consent to Treatment and Health Care Directives Act (S.P.E.I. 1996. c. 10).  
 
Davidson, G., Kelly, B., Macdonald, G., Rizzo, M., Lombard, L., Abogunrin, O., Clift-Matthews, V., 
Evidence, M., & Martin, A. ‘Good Practice in Supported Decision Making under Modern Mental 
Capacity Legislation, A National Disability Authority Working Paper’ (Belfast & London January 
2012). 
 
Devi, N., Bickenbach, J., & Stucki, G. ‘Moving towards substituted or supported decision-making? 
Article 12 of the Convention on the Rights of Persons with Disabilities’ (2011) 5 European Journal of 
Disability Rights 249.  
 
Dhanda, A. ‘Legal Capacity in the Disability Rights Convention: Stranglehold of the Past or Lodestar 
for the Future?’ (2007) 34(2) Syracuse Journal of International Law 429. 
 
UN Enable, ‘Types of Declarations to the Convention and Optional Protocol’ 
<http://www.un.org/disabilities/default.asp?id=233> accessed 29 February 2012. 
 
Gordon, R. ‘The Emergence of Assisted (Supported) Decision-Making in the Canadian Law of Adult 
Guardianship and Substitute Decision-Making’ (2000) 23(1) International Journal of Law and 
Psychiatry 61. 
 
Henderson, C., Flood, C., Leese, C., Thornicroft, G., Sutherby, K., & Szmukler, G. ‘Effect of joint 
crisis plans on use of compulsory treatment in psychiatry: single blind randomised controlled trial’ 
(2004) 329 British Medical Journal 136. 
 
Inclusion Europe, ‘Key Elements of a System for Supported Decision-Making: Position Paper of 
Inclusion Europe: Adopted at the General Assembly 2008’ (Author 2008) <http://www.inclusion-
europe.org/documents/Position%20Supported%20Decision%20Making%20EN.pdf> accessed 10 
August 2010. 
 
International Disability Alliance, Legal Capacity Taskforce, ‘Legal Opinion on Article 12’ (2008) 
IDA Position Papers and Statements 
<http://www.internationaldisabilityalliance.org/sites/disalliance.e-
presentaciones.net/files/public/files/LegalOpinionLetterArt12FINAL.doc> accessed 29 February 
2011.  
 
Kämpf, A. ‘Involuntary Treatment Decisions: Using Negotiated Silence to Facilitate Change?’ in B 
McSherry & P Weller (eds.) Rethinking Rights-Based Mental Health Laws (Hart Publishing 2010). 



23	
  

	
  

	
   23	
  

 
Kämpf, A. ‘The disabilities convention and its consequences for mental health laws in Australia’ 
(2008) 26(2) Law in Context 10. 
 
Lawson, A. 'The United Nations Convention on the Rights of Persons with Disabilities: New Era or 
False Dawn?' (2007) 34(2) Syracuse Journal of International Law 563.  
 
Lord, J., Suozzi, D., & Taylor, A. ‘Health; Human rights; International law (Legislative Comment) 
Lessons from the experience of U.N. Convention on the Rights of Persons with Disabilities: 
addressing the democratic deficit in global health governance’ (2011) 38(3) Journal of Law Medicine 
and Ethics 564. 
 
Minkowitz, T. ‘Legal Capacity as Right, Principle and Paradigm: Submission to the Committee on the 
Rights of Persons with Disabilities in response to its Call for Papers on theoretical and practical 
implementation of Article 12’ Prepared for the World Network of Users and Survivors of Psychiatry, 
June 17 2011 <www.chrusp.org/...biz/.../WNUSP_Article_12_Submission_Final.doc> (accessed 29 
February 2012). 
 
Minkowitz, T. ‘The United Nations Convention on the Rights Of Persons With Disabilities and The 
Right To Be Free From Non-consensual Psychiatric Interventions’ (2007) 34(2) Syracuse Journal of 
International Law 405. 
 
McSherry, B. & Weller, P. (eds.) Rethinking Rights-Based Mental Health Laws (Hart Publishing 
2010). 
 
McSherry, B. (ed.) International Trends in Mental Health Laws (Federation Press 2008). 
 
National Health Service, ‘Independence, Choice and Risk: A Guide to Best Practice in Supported 
Decision-Making’ (UK Department of Health 2007). 
 
National Health Service ‘Best practice in managing risk: principles and evidence for best practice in 
the assessment and management of risk to self and others in mental health services’ (UK Department 
of Health for mental health services 2007). 
 
Peay, J. (ed.) Seminal issues in mental health law (Ashgate 2005). 
 
Quinn, G. ‘Rethinking Personhood: New Directions in Legal Capacity Law and Policy’ (2011) 
Keynote, University of British Columbia 5 
<http://www.arts.ubc.ca/fileadmin/user_upload/CIC/July_2011/Gerard_Quinn_s_Keynote_-
_April_29__2011.pdf> accessed 20 September 2011. 
 
Quinn, G. ‘The United Nations Convention on the Rights of Persons wth Disabilities – Towards a 
Unified Field Theory of Disability’ G.V. Pandit Memorial Oration (Law Society of India, Pune) 10 
October 2009: 11 <http://www.nuigalway.ie/cdlp/documents/publications/PANDIT-GQfinal.doc> 
accessed 10 June 2012. 
 
Representation Agreement Act (Revised Statutes of British Columbia 1996 c. 405). 
 
Salzman, L. ‘Guardianship for Persons with Mental Illness - A Legal and Appropriate Alternative?’ 
(2011) 4 St. Louis University Journal of Health Law & Policy 279. 
 
Stevenson, GS., Ryan, T. & Anderson, S. ‘Principles, patient welfare and the Adults with Incapacity 
(Scotland) Act 2000' (2009) 32 International Journal of Law and Psychiatry 120. 
 



24	
  

	
  

	
   24	
  

Supported Decision Making and Adult Guardianship Act, Bill No. 5. (1997) (Prince Edward Island, 
Canada). 
 
United Nations Committee on the Rights of Persons with Disabilities ‘Chapter Six: From provisions 
to practice: implementing the Convention, Legal Capacity and Supported Decision-Making’ in UN 
Handbook for Parliamentarians on the Convention on the Rights of Persons with Disabilities 
(Geneva, 2007) <http://www.un.org/disabilities/default.asp?id=242> accessed 2 February 2012. 
 
United Nations Committee on the Rights of Persons with Disabilities ‘Compliance Review: Tunisia’, 
adopted 15 April 2011, CRPD/C/TUN/CO/1: 22 <www2.ohchr.org/SPdocs/CRPD/6thsession/CRPD-
C-ESP-CO-1%20.doc> accessed 02 February 2012. 
 
United Nations General Assembly, OHCHR, Tenth session Agenda item 2, ‘ANNUAL REPORT OF 
THE UNITED NATIONS HIGH COMMISSIONER FOR HUMAN RIGHTS AND REPORTS OF 
THE OFFICE OF THE HIGH COMMISSIONER AND THE SECRETARY-GENERAL: Thematic 
Study by the Office of the United Nations High Commissioner for Human Rights on enhancing 
awareness and understanding of the Convention on the Rights of Persons with Disabilities’ Distr. 
GENERAL A/HRC/10/48 26 January 2009. 
 
Victorian Law Reform Commission, ‘Guardianship: Final Report 24’ (Author, Melbourne 2012) 
<http://www.lawreform.vic.gov.au/sites/default/files/Guardianship_FinalReport_Full%20text.pdf> 
accessed 7 May 2012. 
 
Victorian Law Reform Committee, ‘Part 3: Supported Decision Making’ in The Guardianship 
Consultation Paper, March 2011 
<http://www.lawreform.vic.gov.au/home/current+projects/guardianship/lawreform+-+guardianship+-
+consultation+paper> accessed 21 January 2012. 
 
The Vulnerable Persons Living with a Disability Act (Manitoba C.C.S.M. c. V90), s 6(1). 
 
Seikkula, J. & Olsen, M. ‘The Open Dialogue Approach to Acute Psychosis: Its Poetics and 
Micropolitics’ (2003) 42(3) Family Processes 403. 
 
Seikkula, J., Alakare, B., Aaltonen, J., Holma, J., Rasinkangas, A.& Lehtinen, V. ‘Open Dialogue 
Approach: Treatment Principles and Preliminary Results of a Two- year Follow-up on First Episode 
Schizophrenia’ 2003 5(3) Ethics & Human Sciences & Services 163. 
 
South Australia Office of the Public Advocate, ‘Developing a Model of Practice for Supported 
Decision Making: Background information to assist the facilitation of agreements’ (Author, Adelaide 
2011) <http://www.opa.sa.gov.au/documents/09_Publications/Supported%20Decision%20Making/2-
Supported%20Decision%20Making%20Practice%20Manual%20%20v1.4%20June%202011.pdf.pdf
> accessed 15 February 2012. 
 
Thomas, P. & Cahill, A. ‘Compulsion and psychiatry—the role of advance statements: Liberation 
cannot be handed to the oppressed by the oppressor’ (2004) 329 British Medical Journal 123. 
 
Weller, P. ‘Advance Directives and Human Rights’ (2010) Journal of Psychiatry, Psychology and 
Law 218. 
 
Weller, P. ‘Supported Decision-Making and the Achievement of Non-Discrimination: The Promise 
and Paradox of the Disabilities Convention’ in B McSherry (ed.) International Trends in Mental 
Health Laws (Federation Press 2008). 
 



25	
  

	
  

	
   25	
  

Endnotes	
  
	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
1	
  Convention	
  on	
  the	
  Rights	
  of	
  Persons	
  with	
  Disabilities	
  2007	
  A/RES/61/106	
  Annex	
  I;	
  see	
  also,	
  United	
  Nations	
  
Committee	
  on	
  the	
  Convention	
  on	
  the	
  Rights	
  of	
  Persons	
  with	
  Disabilities	
  ‘Chapter	
  Six:	
  From	
  provisions	
  to	
  
practice:	
  implementing	
  the	
  Convention,	
  Legal	
  Capacity	
  and	
  Supported	
  Decision-­‐Making’	
  in	
  UN	
  Handbook	
  for	
  
Parliamentarians	
  on	
  the	
  Convention	
  on	
  the	
  Rights	
  of	
  Persons	
  with	
  Disabilities	
  (Geneva,	
  2007)	
  
<http://www.un.org/disabilities/default.asp?id=242>	
  accessed	
  2	
  February	
  2012.	
  
2	
  CRPD,	
  s	
  12.	
  
3	
  To	
  summarise,	
  the	
  medical	
  model	
  of	
  disability	
  uses	
  biomedical	
  explanations	
  which	
  locate	
  disability	
  within	
  the	
  
individual,	
  in	
  terms	
  of	
  pathology.	
  By	
  contrast,	
  the	
  social	
  model	
  that	
  underpins	
  the	
  CRPD	
  views	
  disability	
  as	
  
arising	
  from	
  the	
  interaction	
  between	
  a	
  person’s	
  impairment	
  (physical	
  or	
  mental	
  conditions	
  which	
  directly	
  limit	
  
one’s	
  ability	
  to	
  enjoy	
  a	
  major	
  life	
  activity	
  to	
  a	
  relatively	
  normal	
  degree)	
  and	
  the	
  external	
  physical	
  and	
  
attitudinal	
  barriers	
  to	
  his	
  or	
  her	
  full	
  and	
  effective	
  participation	
  in	
  society,	
  on	
  an	
  equal	
  basis	
  with	
  others.	
  The	
  
distinction	
  between	
  impairment	
  and	
  disability	
  is	
  not	
  always	
  clear.	
  The	
  social	
  context	
  in	
  which	
  disability	
  arises	
  is	
  
always	
  up	
  for	
  debate.	
  Nonetheless,	
  the	
  social	
  model	
  of	
  the	
  CRPD	
  was	
  meant	
  to	
  provide	
  an	
  inclusive	
  term	
  
which	
  draws	
  attention	
  to	
  external	
  barriers	
  to	
  human	
  flourishing	
  rather	
  than	
  emphasising	
  diagnostic	
  
categorisation,	
  except	
  so	
  far	
  as	
  it	
  is	
  necessary	
  to	
  identify	
  support	
  requirements.	
  Lord,	
  Suozzi,	
  and	
  Taylor	
  touch	
  
on	
  the	
  tension	
  between	
  the	
  medical	
  and	
  social	
  model	
  in	
  relation	
  to	
  the	
  CRPD,	
  arguing	
  that	
  it	
  will	
  ‘inevitably	
  
lead	
  to	
  some	
  challenges,	
  as	
  well	
  as	
  opportunities,	
  when	
  considering	
  the	
  broader	
  implications	
  of	
  the	
  CRPD	
  for	
  
global	
  health	
  governance.’	
  J	
  Lord,	
  D	
  Suozzi	
  &	
  A	
  Taylor	
  ‘Health;	
  Human	
  rights;	
  International	
  law	
  (Legislative	
  
Comment)	
  Lessons	
  from	
  the	
  experience	
  of	
  U.N.	
  Convention	
  on	
  the	
  Rights	
  of	
  Persons	
  with	
  Disabilities:	
  
addressing	
  the	
  democratic	
  deficit	
  in	
  global	
  health	
  governance’	
  (2011)	
  38(3)	
  Journal	
  of	
  Law,	
  Medicine	
  and	
  
Ethics	
  564.	
  
4	
  CRPD,	
  s	
  (e).	
  
5	
  CRPD,	
  s	
  12(2)(3).	
  
6	
  UN	
  Committee	
  on	
  the	
  Rights	
  of	
  Persons	
  with	
  Disabilities	
  ‘Chapter	
  Six:	
  From	
  provisions	
  to	
  practice:	
  
implementing	
  the	
  Convention,	
  Legal	
  Capacity	
  and	
  Supported	
  Decision-­‐Making’	
  in	
  UN	
  Handbook	
  for	
  
Parliamentarians	
  on	
  the	
  Convention	
  on	
  the	
  Rights	
  of	
  Persons	
  with	
  Disabilities	
  (Geneva,	
  2007)	
  
<http://www.un.org/disabilities/default.asp?id=242>	
  accessed	
  2	
  February	
  2012.	
  
7	
  ibid	
  89.	
  	
  
8	
  UN	
  General	
  Assembly,	
  OHCHR,	
  Tenth	
  session	
  Agenda	
  item	
  2,	
  ‘ANNUAL	
  REPORT	
  OF	
  THE	
  UNITED	
  NATIONS	
  
HIGH	
  COMMISSIONER	
  FOR	
  HUMAN	
  RIGHTS	
  AND	
  REPORTS	
  OF	
  THE	
  OFFICE	
  OF	
  THE	
  HIGH	
  COMMISSIONER	
  AND	
  
THE	
  SECRETARY-­‐GENERAL:	
  Thematic	
  Study	
  by	
  the	
  Office	
  of	
  the	
  United	
  Nations	
  High	
  Commissioner	
  for	
  Human	
  
Rights	
  on	
  enhancing	
  awareness	
  and	
  understanding	
  of	
  the	
  Convention	
  on	
  the	
  Rights	
  of	
  Persons	
  with	
  
Disabilities’	
  Distr.	
  GENERAL	
  A/HRC/10/48	
  26	
  January	
  2009. 
9	
  CRPD,	
  s	
  12(4).	
  
10	
  The	
  Vulnerable	
  Persons	
  Living	
  with	
  a	
  Disability	
  Act	
  (Manitoba	
  C.C.S.M.	
  c.	
  V90),	
  s	
  6(1).	
  
11	
  Supported	
  Decision	
  Making	
  and	
  Adult	
  Guardianship	
  Act,	
  Bill	
  No.	
  5.	
  (1997)	
  (Prince	
  Edward	
  Island,	
  Canada).	
  
12	
  Representation	
  Agreement	
  Act	
  (Revised	
  Statutes	
  of	
  British	
  Columbia	
  1996	
  c.	
  405).	
  
13	
  Consent	
  to	
  Treatment	
  and	
  Health	
  Care	
  Directives	
  Act	
  (S.P.E.I.	
  1996.	
  c.	
  10),	
  s	
  4.	
  Cited	
  in	
  R	
  Gordon	
  ‘The	
  
Emergence	
  of	
  Assisted	
  (Supported)	
  Decision-­‐Making	
  in	
  the	
  Canadian	
  Law	
  of	
  Adult	
  Guardianship	
  and	
  Substitute	
  
Decision-­‐Making’	
  (2000)	
  23	
  International	
  Journal	
  of	
  Law	
  and	
  Policy	
  (1)	
  61,	
  65.	
  
14	
  UN	
  Committee	
  on	
  the	
  Rights	
  of	
  Persons	
  with	
  Disabilities	
  ‘Compliance	
  Review:	
  Tunisia’,	
  adopted	
  15	
  April	
  
2011,	
  CRPD/C/TUN/CO/1:	
  22	
  <www2.ohchr.org/SPdocs/CRPD/6thsession/CRPD-­‐C-­‐ESP-­‐CO-­‐1%20.doc>	
  
accessed	
  02	
  February	
  2012	
  (emphasis	
  added).	
  
15	
  ibid.	
  
16	
  Minkowitz	
  has	
  argued	
  that	
  supported	
  decision	
  making	
  ‘can	
  be	
  understood,	
  from	
  a	
  user/survivor	
  point	
  of	
  
view,	
  as	
  an	
  application	
  of	
  the	
  recovery	
  perspective	
  to	
  the	
  situation	
  of	
  decision-­‐making.’	
  T	
  Minkowitz,	
  ‘No-­‐Force	
  
Advocacy	
  by	
  Users	
  and	
  Survivors	
  of	
  Psychiatry’	
  (2005)	
  Mental	
  Health	
  Commission	
  (New	
  Zealand)	
  
<http://www.mhc.govt.nz/publications/no-­‐force-­‐advocacy-­‐users-­‐and-­‐survivors-­‐psychiatry>	
  accessed	
  17	
  
January	
  2012.	
  
17	
  UN	
  Committee	
  on	
  the	
  Rights	
  of	
  Persons	
  with	
  Disabilities	
  (n14)	
  22.	
  
18	
  B	
  McSherry	
  (ed.),	
  International	
  Trends	
  in	
  Mental	
  Health	
  Laws	
  (Federation	
  Press	
  2008);	
  B	
  McSherry	
  &	
  P	
  
Weller	
  (eds.),	
  Rethinking	
  Rights-­‐Based	
  Mental	
  Health	
  Laws	
  (Hart	
  Publishing	
  2010);	
  See	
  also	
  Mary	
  Donnelly	
  
Healthcare	
  Decision-­‐Making	
  and	
  the	
  Law:	
  Autonomy,	
  Capacity	
  and	
  the	
  Limits	
  of	
  Liberalism	
  (CUP	
  2010).	
  



26	
  

	
  

	
   26	
  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
19	
  N	
  Devi,	
  J	
  Bickenbach	
  &	
  G	
  Stucki,	
  ‘Moving	
  towards	
  substituted	
  or	
  supported	
  decision-­‐making?	
  Article	
  12	
  of	
  
the	
  Convention	
  on	
  the	
  Rights	
  of	
  Persons	
  with	
  Disabilities’	
  (2011)	
  5	
  European	
  Journal	
  of	
  Disability	
  Rights	
  249;	
  A	
  
Lawson,	
  'The	
  United	
  Nations	
  Convention	
  on	
  the	
  Rights	
  of	
  Persons	
  with	
  Disabilities:	
  New	
  Era	
  or	
  False	
  Dawn?'	
  
(2007)	
  34(2)	
  Syracuse	
  Journal	
  of	
  International	
  Law	
  563,	
  597;	
  P	
  Weller,	
  ‘Supported	
  Decision-­‐Making	
  and	
  the	
  
Achievement	
  of	
  Non-­‐Discrimination:	
  The	
  Promise	
  and	
  Paradox	
  of	
  the	
  Disabilities	
  Convention’	
  (2008)	
  26(2)	
  Law	
  
in	
  Context	
  85;	
  A	
  Kämpf,	
  ‘The	
  disabilities	
  convention	
  and	
  its	
  consequences	
  for	
  mental	
  health	
  laws	
  in	
  Australia’	
  
(2008)	
  26(2)	
  Law	
  in	
  Context	
  10;	
  J	
  Lord,	
  D	
  Suozzi	
  &	
  A	
  Taylor	
  (n3);	
  A	
  Dhanda,	
  ‘Legal	
  Capacity	
  in	
  the	
  Disability	
  
Rights	
  Convention:	
  Stranglehold	
  of	
  the	
  Past	
  or	
  Lodestar	
  for	
  the	
  Future?’	
  (2007)	
  34(2)	
  Syracuse	
  Journal	
  of	
  
International	
  Law	
  429,	
  456–60.	
  
20	
  Nicholson	
  &	
  Ors	
  v	
  Knaggs	
  &	
  Ors	
  [2009]	
  VSC	
  64	
  [69]	
  (Australia);	
  Gray	
  (Litigation	
  Guardian	
  of)	
  v.	
  Ontario;	
  
CarswellOnt	
  [2006]	
  425;	
  207	
  O.A.C.	
  165,	
  264	
  D.L.R.	
  (4th)	
  717	
  (Canada).	
  	
  
21	
  Committee	
  for	
  the	
  Elimination	
  of	
  All	
  Forms	
  of	
  Discrimination	
  Against	
  Persons	
  with	
  Disabilities	
  (First	
  Special	
  
Meeting),	
  Organisation	
  of	
  American	
  States,	
  ‘General	
  Observation	
  of	
  the	
  Committee	
  for	
  the	
  Elimination	
  of	
  All	
  
Forms	
  of	
  Discrimination	
  against	
  Persons	
  with	
  Disabilities	
  on	
  the	
  need	
  to	
  interpret	
  Article	
  I.2(b)	
  in	
  fine	
  of	
  the	
  
Inter-­‐American	
  Convention	
  on	
  the	
  Elimination	
  of	
  All	
  Forms	
  of	
  Discrimination	
  against	
  Persons	
  with	
  Disabilities	
  
in	
  the	
  context	
  of	
  Article	
  12	
  of	
  the	
  United	
  Nations	
  Convention	
  on	
  the	
  Rights	
  of	
  Persons	
  with	
  Disabilities,’	
  OEA/	
  
Ser.L/XXIV.3.1,	
  CEDDIS/doc.12(I-­‐E/11)	
  rev.1,	
  28	
  April	
  2011	
  (Original:	
  Spanish),	
  May	
  4	
  and	
  5,	
  2011.	
  
22	
  See	
  for	
  example,	
  Victorian	
  Law	
  Reform	
  Committee,	
  ‘Part	
  3:	
  Supported	
  Decision	
  Making’	
  in	
  The	
  Guardianship	
  
Consultation	
  Paper,	
  March	
  2011	
  
<http://www.lawreform.vic.gov.au/home/current+projects/guardianship/lawreform+-­‐+guardianship+-­‐
+consultation+paper>	
  accessed	
  21	
  January	
  2012;	
  M	
  Bach	
  &	
  L	
  Kerzner,	
  ‘A	
  New	
  Paradigm	
  for	
  Protecting	
  
Autonomy	
  and	
  the	
  Right	
  to	
  Legal	
  Capacity’	
  Report	
  to	
  the	
  Law	
  Commission	
  of	
  Ontario	
  2010	
  9	
  <http://www.lco-­‐
cdo.org/en/disabilities-­‐call-­‐for-­‐papers-­‐bach-­‐kerzner>	
  accessed	
  12	
  January	
  2011.	
  
23	
  Centre	
  for	
  Disability	
  Law,	
  National	
  University	
  of	
  Ireland	
  Galway	
  (Est.	
  2008)	
  <http://www.nuigalway.ie/cdlp/>	
  
accessed	
  10	
  January	
  2012;	
  Center	
  for	
  the	
  Human	
  Rights	
  of	
  Users	
  and	
  Survivors	
  of	
  Psychiatry,	
  Independent	
  (Est.	
  
2009)	
  <http://www.chrusp.org>	
  accessed	
  16	
  February	
  2012;	
  Centre	
  for	
  Advanced	
  Law	
  and	
  Mental	
  Health,	
  
Monash	
  University	
  (Est.	
  2011)	
  <http://www.law.monash.edu.au/centres/calmh/>	
  accessed	
  15	
  March	
  2012.	
  
24	
  ‘Grey	
  literature’	
  refers	
  here	
  to	
  literature	
  which	
  is	
  outside	
  peer-­‐reviewed	
  academic	
  journals	
  and	
  includes	
  
policy	
  documents,	
  professional	
  guidelines,	
  NGO-­‐produced	
  documents,	
  and	
  so	
  on.	
  See	
  for	
  example,	
  Inclusion	
  
Europe,	
  ‘Key	
  Elements	
  of	
  a	
  System	
  for	
  Supported	
  Decision-­‐Making:	
  Position	
  Paper	
  of	
  Inclusion	
  Europe:	
  
Adopted	
  at	
  the	
  General	
  Assembly	
  2008’	
  (Author	
  2008)	
  <http://www.inclusion-­‐
europe.org/documents/Position%20Supported%20Decision%20Making%20EN.pdf>	
  accessed	
  10	
  August	
  2010;	
  
B	
  Carter,	
  ‘Supported	
  decision-­‐making:	
  Background	
  and	
  discussion	
  paper’	
  (2009)	
  Victorian	
  Office	
  of	
  the	
  Public	
  
Advocate	
  10	
  
<http://www.publicadvocate.vic.gov.au/file/file/Research/Discussion/2009/0909_Supported_Decision_Makin
g.pdf>	
  accessed	
  10	
  August	
  2010;	
  J	
  Brayley,	
  ‘Supported	
  Decision	
  Making	
  in	
  Australia:	
  Presentation	
  Notes’	
  
(2009)	
  Presented	
  to	
  Victorian	
  Office	
  of	
  the	
  Public	
  Advocate	
  &	
  Victorian	
  Law	
  Reform	
  Commission	
  3	
  
<http://www.opa.sa.gov.au/documents/08_News_%26_Articles/Supported%20Decision%20Making.pdf>	
  
accessed	
  18	
  October	
  2011;	
  Canadian	
  Association	
  of	
  Community	
  Living	
  ‘Report	
  of	
  the	
  C.A.C.L.	
  Task	
  Force	
  on	
  
Alternatives	
  to	
  Guardianship’	
  (Author	
  1992)	
  
<http://www.worldenable.net/rights/adhoc3meet_guardianship.htm>	
  accessed	
  24	
  September	
  2010;	
  NHS,	
  
‘Independence,	
  Choice	
  and	
  Risk:	
  A	
  Guide	
  to	
  Best	
  Practice	
  in	
  Supported	
  Decision-­‐Making’	
  (UK	
  Department	
  of	
  
Health	
  2007);	
  NHS,	
  ‘Best	
  practice	
  in	
  managing	
  risk:	
  principles	
  and	
  evidence	
  for	
  best	
  practice	
  in	
  the	
  assessment	
  
and	
  management	
  of	
  risk	
  to	
  self	
  and	
  others	
  in	
  mental	
  health	
  services’	
  (UK	
  Department	
  of	
  Health	
  for	
  mental	
  
health	
  services	
  2007).	
  
25	
  See	
  for	
  example,	
  ‘European	
  Foundation	
  Centre	
  ‘Seminar	
  on	
  Legal	
  Capacity’	
  Consortium	
  on	
  Human	
  Rights	
  
and	
  Disability’	
  Brussels	
  2009;	
  ‘International	
  Conference	
  on	
  Good	
  Policies	
  for	
  Disabled	
  People’	
  Vienna	
  2012	
  
<http://www.zeroproject.org/about/zero-­‐project-­‐conference/agenda/>	
  accessed	
  21	
  January	
  2012;	
  Centre	
  for	
  
Advancement	
  of	
  Law	
  and	
  Mental	
  Health,	
  Research	
  Workshop	
  ‘2012:	
  Exploring	
  Legal	
  Frameworks	
  for	
  
Individuals	
  with	
  Multiple	
  and	
  Complex	
  Needs’	
  Prato	
  2012	
  
<http://www.law.monash.edu.au/centres/calmh/workshop.html>	
  accessed	
  21	
  January	
  2012.	
  
26	
  UN	
  Committee	
  on	
  the	
  Rights	
  of	
  Persons	
  with	
  Disabilities	
  (n6);	
  Fifth	
  Session	
  of	
  the	
  Ad	
  Hoc	
  Committee	
  
Intervention	
  of	
  the	
  Special	
  Rapporteur	
  On	
  Article	
  9	
  ‘Legal	
  Capacity’	
  
<https://www.un.org/esa/socdev/enable/rapporteurart9.htm>	
  accessed	
  21	
  March	
  2012;	
  UN	
  Committee	
  on	
  
the	
  Rights	
  of	
  Persons	
  with	
  Disabilities,	
  ‘Call	
  for	
  Papers	
  on	
  the	
  Practical	
  and	
  Theoretical	
  Measures	
  for	
  the	
  



27	
  

	
  

	
   27	
  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
Implementation	
  of	
  Article	
  12	
  of	
  the	
  United	
  Nations	
  Convention	
  on	
  the	
  Rights	
  of	
  Persons	
  with	
  Disabilities’	
  
Office	
  of	
  the	
  High	
  Commissioner	
  of	
  Human	
  Rights	
  Website	
  
<http://www.ohchr.org/EN/HRBodies/CRPD/Pages/CRPDIndex.aspx>	
  accessed	
  21	
  March	
  2012.	
  
27	
  UN	
  Committee	
  on	
  the	
  Rights	
  of	
  Persons	
  with	
  Disabilities	
  (n6).	
  
28	
  ibid.	
  
29	
  N	
  Devi,	
  J	
  Bickenbach	
  &	
  G	
  Stucki	
  (n19)	
  249.	
  
30	
  See	
  generally,	
  A	
  Buchanan	
  &	
  D	
  Brock,	
  Deciding	
  for	
  others:	
  The	
  ethics	
  of	
  surrogate	
  decision-­‐making	
  (CUP	
  
1989).	
  
31	
  GS	
  Stevenson,	
  T	
  Ryan	
  &	
  S	
  Anderson,	
  ‘Principles,	
  patient	
  welfare	
  and	
  the	
  Adults	
  with	
  Incapacity	
  (Scotland)	
  Act	
  
2000'	
  (2009)	
  32	
  International	
  Journal	
  of	
  Law	
  and	
  Psychiatry	
  120.	
  
32	
  Representation	
  Agreement	
  Act	
  (Revised	
  Statutes	
  of	
  British	
  Columbia	
  1996	
  c.	
  405)	
  s	
  5(1).	
  
33	
  Beauchamp	
  and	
  Childress	
  provide	
  perhaps	
  the	
  most	
  commonly	
  used	
  definition	
  of	
  competent	
  decision-­‐
making,	
  which	
  they	
  argue	
  occurs	
  where	
  an	
  individual	
  has	
  capacity	
  to	
  understand	
  relevant	
  information,	
  can	
  cast	
  
judgement	
  on	
  the	
  information	
  according	
  to	
  their	
  values,	
  envisage	
  an	
  outcome,	
  and	
  freely	
  communicate	
  her	
  or	
  
his	
  ultimate	
  wishes.	
  See	
  TL	
  Beauchamp	
  &	
  J	
  Childress,	
  Principles	
  of	
  biomedical	
  ethics	
  (4th	
  edn.)	
  (OUP	
  1994)	
  135.	
  
34	
  T	
  Minkowitz,	
  ‘Submission	
  to	
  the	
  Committee	
  on	
  the	
  Rights	
  of	
  Persons	
  with	
  Disabilities	
  Day	
  of	
  General	
  
Discussion	
  on	
  CRPD	
  Article	
  12’	
  (Center	
  for	
  the	
  Human	
  Rights	
  of	
  Users	
  and	
  Survivors	
  of	
  Psychiatry	
  2009)	
  1.	
  
35	
  R	
  Gordon,	
  ‘The	
  Emergence	
  of	
  Assisted	
  (Supported)	
  Decision-­‐Making	
  in	
  the	
  Canadian	
  Law	
  of	
  Adult	
  
Guardianship	
  and	
  Substitute	
  Decision-­‐Making’	
  (2000)	
  23(1)	
  International	
  Journal	
  of	
  Law	
  and	
  Psychiatry	
  61,	
  65.	
  
36	
  For	
  a	
  discussion	
  of	
  these	
  conceptual	
  tensions,	
  see	
  G	
  Quinn,	
  ‘Rethinking	
  Personhood:	
  New	
  Directions	
  in	
  Legal	
  
Capacity	
  Law	
  and	
  Policy’	
  (2011)	
  Keynote,	
  University	
  of	
  British	
  Columbia	
  5	
  
<http://www.arts.ubc.ca/fileadmin/user_upload/CIC/July_2011/Gerard_Quinn_s_Keynote_-­‐
_April_29__2011.pdf>	
  accessed	
  20	
  September	
  2011.	
  
37	
  J	
  Christman,	
  ‘Autonomy	
  in	
  Moral	
  and	
  Political	
  Philosophy’	
  The	
  Stanford	
  Encyclopaedia	
  of	
  Philosophy	
  (Spring	
  
2011	
  Edition)	
  EN	
  Zalta	
  (ed.)	
  3.3.	
  <http://plato.stanford.edu/archives/spr2011/entries/autonomy-­‐moral/>	
  
accessed	
  12	
  February	
  2012.	
  
38	
  Gordon	
  (n35)	
  64.	
  
39	
  Treffert’s	
  words	
  were	
  used	
  in	
  the	
  mental	
  health	
  context	
  specifically.	
  He	
  argued	
  that	
  an	
  excessive	
  focus	
  on	
  
civil	
  and	
  political	
  rights	
  without	
  considering	
  rights	
  to	
  treatment	
  and	
  protection	
  can	
  leave	
  people	
  more	
  
vulnerable.	
  DA	
  Treffert,	
  ‘Dying	
  With	
  Your	
  Rights	
  On’	
  Paper	
  presented	
  at	
  the	
  127th	
  annual	
  APA	
  meeting	
  1974.	
  
40	
  J	
  Brayley,	
  ‘Supported	
  Decision	
  Making	
  in	
  Australia:	
  Presentation	
  Notes’	
  (2009)	
  Presented	
  to	
  Victorian	
  Office	
  
of	
  the	
  Public	
  Advocate	
  &	
  Victorian	
  Law	
  Reform	
  Commission	
  3	
  
<http://www.opa.sa.gov.au/documents/08_News_%26_Articles/Supported%20Decision%20Making.pdf>	
  
accessed	
  10	
  October	
  2010.	
  
41	
  Victorian	
  Law	
  Reform	
  Commission,	
  ‘Guardianship:	
  Final	
  Report	
  24’	
  (Author,	
  Melbourne	
  2012):	
  xxix	
  
<http://www.lawreform.vic.gov.au/sites/default/files/Guardianship_FinalReport_Full%20text.pdf>	
  accessed	
  7	
  
May	
  2012.	
  
42	
  ibid.	
  
43	
  NHS,	
  ‘Independence,	
  Choice	
  and	
  Risk:	
  A	
  Guide	
  to	
  Best	
  Practice	
  in	
  Supported	
  Decision-­‐Making’	
  (UK	
  
Department	
  of	
  Health	
  2007);	
  NHS	
  ‘Best	
  practice	
  in	
  managing	
  risk:	
  principles	
  and	
  evidence	
  for	
  best	
  practice	
  in	
  
the	
  assessment	
  and	
  management	
  of	
  risk	
  to	
  self	
  and	
  others	
  in	
  mental	
  health	
  services’	
  (UK	
  Department	
  of	
  
Health	
  2007).	
  
44	
  NHS,	
  ‘Independence,	
  Choice	
  and	
  Risk:	
  A	
  Guide	
  to	
  Best	
  Practice	
  in	
  Supported	
  Decision-­‐Making’	
  (UK	
  
Department	
  of	
  Health	
  2007)	
  5.	
  
45	
  CRPD,	
  s	
  12.	
  
46	
  B	
  McSherry,	
  ‘Legal	
  Capacity	
  under	
  the	
  Convention	
  on	
  the	
  Rights	
  of	
  Persons	
  with	
  Disabilities’	
  (Unpublished	
  
article)	
  2012.	
  
47	
  ibid.	
  
48	
  A	
  Dhanda	
  (n19)	
  439.	
  
49	
  UN	
  Enable,	
  ‘Types	
  of	
  Declarations	
  to	
  the	
  Convention	
  and	
  Optional	
  Protocol’	
  
<http://www.un.org/disabilities/default.asp?id=233>	
  accessed	
  29	
  February	
  2012.	
  
50	
  ibid.	
  
51	
  D	
  Chartres	
  &	
  J	
  Brayley,	
  ‘Office	
  of	
  the	
  Public	
  Advocate	
  South	
  Australia:	
  Submission	
  to	
  the	
  Productivity	
  
Commission	
  Inquiry	
  into	
  Disability	
  Care	
  and	
  Support’	
  (SA,	
  Office	
  of	
  the	
  Public	
  Advocate	
  2010)	
  11	
  



28	
  

	
  

	
   28	
  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
52	
  T	
  Minkowitz,	
  ‘Legal	
  Capacity	
  as	
  Right,	
  Principle	
  and	
  Paradigm:	
  Submission	
  to	
  the	
  Committee	
  on	
  the	
  Rights	
  of	
  
Persons	
  with	
  Disabilities	
  in	
  response	
  to	
  its	
  Call	
  for	
  Papers	
  on	
  theoretical	
  and	
  practical	
  implementation	
  of	
  
Article	
  12’	
  Prepared	
  for	
  the	
  World	
  Network	
  of	
  Users	
  and	
  Survivors	
  of	
  Psychiatry,	
  June	
  17	
  2011	
  
<www.chrusp.org/...biz/.../WNUSP_Article_12_Submission_Final.doc>	
  (accessed	
  29	
  February	
  2012)	
  
53	
  Legal	
  Capacity	
  Taskforce,	
  International	
  Disability	
  Alliance,	
  ‘Legal	
  Opinion	
  on	
  Article	
  12’	
  (2008)	
  IDA	
  Position	
  
Papers	
  and	
  Statements	
  <http://www.internationaldisabilityalliance.org/sites/disalliance.e-­‐
presentaciones.net/files/public/files/LegalOpinionLetterArt12FINAL.doc>	
  accessed	
  29	
  February	
  2011.	
  The	
  
World	
  Network	
  of	
  Users	
  and	
  Survivors	
  of	
  Psychiatry	
  insisted	
  during	
  the	
  negotiation	
  process	
  of	
  the	
  UN	
  CRPD	
  
that	
  the	
  need	
  for	
  support	
  should	
  not	
  conflate	
  with	
  denial	
  of	
  legal	
  capacity.	
  See	
  A	
  Dhanda	
  (n19)	
  439.	
  	
  
54	
  Leslie	
  Salzman,	
  ‘Guardianship	
  for	
  Persons	
  with	
  Mental	
  Illness	
  -­‐	
  A	
  Legal	
  and	
  Appropriate	
  Alternative?’	
  (2011)	
  
4	
  St.	
  Louis	
  University	
  Journal	
  of	
  Health	
  Law	
  &	
  Policy	
  279,	
  312;	
  see	
  also	
  M	
  Bach	
  &	
  L	
  Kerzner	
  (n22)	
  17.	
  
55	
  P	
  Bartlett,	
  ‘“The	
  necessity	
  must	
  be	
  convincingly	
  shown	
  to	
  exist”:	
  standards	
  for	
  compulsory	
  treatment	
  for	
  
mental	
  disorder	
  under	
  the	
  mental	
  health	
  act	
  1983’	
  (2011)	
  19(4)	
  Medical	
  Law	
  Review	
  514,	
  541.	
  
56	
  ibid.	
  
57	
  UN	
  Committee	
  on	
  the	
  Rights	
  of	
  Persons	
  with	
  Disabilities	
  (n14)	
  22.	
  
58	
  M	
  Bach	
  &	
  L	
  Kerzner	
  (n22)	
  17.	
  
59	
  ibid	
  82-­‐94.	
  
60	
  B	
  McSherry,	
  ‘The	
  Right	
  of	
  Access	
  to	
  Mental	
  Health	
  Care:	
  Voluntary	
  Treatment	
  and	
  the	
  Role	
  of	
  the	
  Law’	
  in	
  B	
  
McSherry	
  &	
  P	
  Weller,	
  (eds.)	
  Rethinking	
  Rights-­‐Based	
  Mental	
  Health	
  Laws	
  (Hart	
  Publishing	
  2010):	
  379.	
  
61	
  B	
  McSherry	
  &	
  P	
  Weller,	
  (eds.)	
  Rethinking	
  Rights-­‐Based	
  Mental	
  Health	
  Laws	
  (Hart	
  Publishing	
  2010):	
  6.	
  
62	
  G	
  Quinn,	
  ‘The	
  United	
  Nations	
  Convention	
  on	
  the	
  Rights	
  of	
  Persons	
  wth	
  Disabilities	
  –	
  Towards	
  a	
  Unified	
  Field	
  
Theory	
  of	
  Disability’	
  G.V.	
  Pandit	
  Memorial	
  Oration	
  (Law	
  Society	
  of	
  India,	
  Pune)	
  10	
  October	
  2009:	
  11	
  
<http://www.nuigalway.ie/cdlp/documents/publications/PANDIT-­‐GQfinal.doc>	
  accessed	
  10	
  June	
  2012.	
  
63	
  J	
  Peay	
  (ed.),	
  Seminal	
  issues	
  in	
  mental	
  health	
  law	
  (Ashgate	
  2005)	
  Xvii.	
  
64	
  International	
  Disability	
  Alliance,	
  ‘Letter	
  on	
  functional	
  capacity	
  to	
  the	
  CRPD	
  Committee’	
  International	
  
Disability	
  Alliance	
  2010	
  <http://www.internationaldisabilityalliance.org/wp-­‐content/uploads/2010/07/IDA-­‐
submission-­‐on-­‐functional-­‐capacity.doc>	
  accessed	
  2	
  July	
  2010.	
  
65	
  	
  P	
  Weller,	
  ‘Supported	
  Decision-­‐Making	
  and	
  the	
  Achievment	
  of	
  Non-­‐Discrimination:	
  The	
  Promise	
  and	
  Paradox	
  
of	
  the	
  Disabilities	
  Convention’	
  in	
  B	
  McSherry	
  (ed.)	
  International	
  Trends	
  in	
  Mental	
  Health	
  Laws	
  (Federation	
  
Press,	
  Sydney	
  2008)	
  85	
  
66	
  ibid.	
  
67	
  G	
  Quinn	
  (n62)	
  19.	
  
68	
  This	
  sentiment	
  is	
  echoed	
  in	
  a	
  2009	
  report	
  by	
  the	
  Office	
  of	
  the	
  High	
  Commissioner	
  of	
  Human	
  Rights.	
  UN	
  
General	
  Assembly,	
  OHCHR	
  (n8).	
  
69	
  T	
  Minkowitz,	
  ‘The	
  United	
  Nations	
  Convention	
  on	
  the	
  Rights	
  Of	
  Persons	
  With	
  Disabilities	
  and	
  The	
  Right	
  To	
  Be	
  
Free	
  From	
  Non-­‐consensual	
  Psychiatric	
  Interventions’	
  (2007)	
  34(2)	
  Syracuse	
  Journal	
  of	
  International	
  Law	
  405.	
  
70	
  CRPD,	
  Article	
  14,	
  s	
  1(b).	
  
71	
  See	
  A	
  Kämpf,	
  ‘Involuntary	
  Treatment	
  Decisions:	
  Using	
  Negotiated	
  Silence	
  to	
  Facilitate	
  Change?’	
  in	
  B	
  
McSherry	
  &	
  P	
  Weller	
  (eds.)	
  Rethinking	
  Rights-­‐Based	
  Mental	
  Health	
  Laws	
  (Hart	
  Publishing	
  2010).	
  
72	
  See	
  P	
  Bartlett,	
  ‘The	
  United	
  Nations	
  Convention	
  on	
  the	
  Rights	
  of	
  Persons	
  with	
  Disabilities	
  and	
  the	
  future	
  of	
  
mental	
  health	
  law’	
  (2009)	
  8	
  Psychiatry	
  496.	
  
73	
  UN	
  Enable	
  (n49).	
  
74	
  T	
  Carney,	
  ‘Guardianship,	
  Citizenship,	
  &	
  Theorizing	
  Substitute-­‐decisionmaking	
  Law’	
  in	
  I	
  Doron	
  &	
  A	
  Soden	
  
(eds.)	
  Beyond	
  Elder	
  Law:	
  New	
  Directions	
  in	
  Law	
  and	
  Ageing	
  (Springer	
  2012)	
  11	
  
<http://ssrn.com/abstract=2041103>	
  accessed	
  25	
  March	
  2012.	
  
75	
  ibid.	
  
76	
  Brayley	
  (n40).	
  
77	
  G	
  Quinn,	
  ‘Rethinking	
  Personhood:	
  New	
  Directions	
  in	
  Legal	
  Capacity	
  Law	
  and	
  Policy’	
  (2011)	
  Keynote,	
  
University	
  of	
  British	
  Columbia	
  5	
  
<http://www.arts.ubc.ca/fileadmin/user_upload/CIC/July_2011/Gerard_Quinn_s_Keynote_-­‐
_April_29__2011.pdf>	
  accessed	
  20	
  September	
  2011.	
  
78	
  Gordon	
  (n35)	
  61,	
  68,	
  73.	
  
79	
  J	
  Lord,	
  D	
  Suozzi	
  &	
  A	
  Taylor	
  (n3)	
  577.	
  	
  	
  
80	
  CRPD,	
  s	
  (o)	
  (emphasis	
  added).	
  There	
  are	
  international	
  examples	
  where	
  mental	
  health	
  policy	
  makers	
  and	
  
large-­‐scale	
  NGOs	
  are	
  hiring	
  employees	
  on	
  the	
  basis	
  lived	
  experience	
  as	
  a	
  mental	
  health	
  service	
  user.	
  See	
  for	
  



29	
  

	
  

	
   29	
  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
example,	
  ‘Mental	
  health	
  policy	
  to	
  be	
  run	
  by	
  those	
  who	
  have	
  fought	
  the	
  battle’	
  SMH	
  24	
  November	
  2011	
  
<http://www.smh.com.au/national/health/mental-­‐health-­‐policy-­‐to-­‐be-­‐run-­‐by-­‐those-­‐who-­‐have-­‐fought-­‐the-­‐
battle-­‐20111123-­‐1nv3v.html#ixzz1lYUP75eo>	
  accessed	
  6	
  February	
  2012.	
  
81	
  A	
  Dhanda	
  (n19)	
  429.	
  
82	
  T	
  Minkowitz	
  (n69)	
  405,	
  409.	
  
83	
  ibid.	
  
84	
  The	
  Vulnerable	
  Persons	
  Living	
  with	
  a	
  Disability	
  Act	
  (n10)	
  s	
  6(1).	
  
85	
  Gordon	
  (n35)	
  61.	
  
86	
  P	
  Weller,	
  ‘Advance	
  Directives	
  and	
  Human	
  Rights’	
  (2010)	
  Journal	
  of	
  Psychiatry,	
  Psychology	
  and	
  Law	
  218;	
  P	
  
Weller,	
  ‘Supported	
  Decision-­‐Making	
  and	
  the	
  Achievement	
  of	
  Non-­‐Discrimination:	
  The	
  Promise	
  and	
  Paradox	
  of	
  
the	
  Disabilities	
  Convention’	
  in	
  B	
  McSherry	
  (ed)	
  International	
  Trends	
  in	
  Mental	
  Health	
  Laws	
  (Federation	
  Press	
  
2008).	
  
87	
  ibid.	
  
88	
  ibid.	
  
89	
  T	
  Carney	
  ‘Australian	
  mental	
  health	
  tribunals—‘Space’	
  for	
  rights,	
  protection,	
  treatment	
  and	
  governance?’	
  
(2012)	
  35	
  International	
  Journal	
  of	
  Law	
  and	
  Psychiatry	
  1.	
  
90	
  South	
  Australia	
  Office	
  of	
  the	
  Public	
  Advocate,	
  ‘Developing	
  a	
  Model	
  of	
  Practice	
  for	
  Supported	
  Decision	
  
Making:	
  Background	
  information	
  to	
  assist	
  the	
  facilitation	
  of	
  agreements’	
  (2011)	
  Office	
  of	
  the	
  Public	
  Advocate	
  
&	
  Julia	
  Farr	
  MS	
  McLeod	
  Benevolent	
  Fund	
  
<http://www.opa.sa.gov.au/documents/09_Publications/Supported%20Decision%20Making/2-­‐
Supported%20Decision%20Making%20Practice%20Manual%20%20v1.4%20June%202011.pdf.pdf>	
  accessed	
  
15	
  February	
  2012.	
  
91	
  ibid	
  5.	
  
92	
  ibid.	
  
93	
  D	
  Chartres	
  &	
  J	
  Brayley	
  (n51)	
  12.	
  	
  
94	
  South	
  Australia	
  Office	
  of	
  the	
  Public	
  Advocate	
  (n90)	
  4.	
  
95	
  UN	
  Committee	
  on	
  the	
  Rights	
  of	
  Persons	
  with	
  Disabilities	
  (n6).	
  
96	
  L	
  Salzman	
  (n54)	
  279.	
  	
  
97	
  PO	
  Skåne	
  website	
  (English)	
  ‘Swedish	
  user-­‐run	
  service	
  with	
  Personal	
  Ombud	
  (PO)	
  for	
  psychiatric	
  patients’	
  
<http://www.po-­‐skane.org/ombudsman-­‐for-­‐psychiatric-­‐patients-­‐30.php>	
  accessed	
  16	
  February	
  2012.	
  
98	
  See	
  Center	
  for	
  the	
  Human	
  Rights	
  of	
  Users	
  and	
  Survivors	
  of	
  Psychiatry	
  (independent),	
  ‘Good	
  Practices’	
  
<http://www.chrusp.org/home/good_practices>	
  accessed	
  2	
  January	
  2012.	
  
99	
  See	
  generally,	
  Mental	
  Health	
  Peers	
  (independent)	
  ‘Books,	
  Articles	
  and	
  Videos’	
  Website	
  
<http://www.mentalhealthpeers.com/booksarticles.html>	
  accessed	
  3	
  March	
  2012.	
  
100	
  J	
  Seikkula	
  &	
  M	
  Olsen	
  ‘The	
  Open	
  Dialogue	
  Approach	
  to	
  Acute	
  Psychosis:	
  Its	
  Poetics	
  and	
  Micropolitics’	
  (2003)	
  
42(3)	
  Family	
  Processes	
  403.	
  
101	
  J	
  Seikkula,	
  B	
  Alakare,	
  J	
  Aaltonen,	
  J	
  Holma,	
  A	
  Rasinkangas	
  &	
  V	
  Lehtinen	
  ‘Open	
  Dialogue	
  Approach:	
  Treatment	
  
Principles	
  and	
  Preliminary	
  Results	
  of	
  a	
  Two-­‐	
  year	
  Follow-­‐up	
  on	
  First	
  Episode	
  Schizophrenia’	
  2003	
  5(3)	
  Ethics	
  &	
  
Human	
  Sciences	
  &	
  Services	
  163.	
  
102	
  ibid.	
  
103	
  C	
  Henderson,	
  C	
  Flood,	
  M	
  Leese,	
  G	
  Thornicroft,	
  K	
  Sutherby,	
  G	
  Szmukler	
  ‘Effect	
  of	
  joint	
  crisis	
  plans	
  on	
  use	
  of	
  
compulsory	
  treatment	
  in	
  psychiatry:	
  single	
  blind	
  randomised	
  controlled	
  trial’	
  (2004)	
  329	
  British	
  Medical	
  
Journal,	
  136.	
  
104	
  ibid.	
  
105	
  P	
  Thomas	
  and	
  A	
  Cahill,	
  ‘Compulsion	
  and	
  psychiatry—the	
  role	
  of	
  advance	
  statements:	
  Liberation	
  cannot	
  be	
  
handed	
  to	
  the	
  oppressed	
  by	
  the	
  oppressor’	
  (2004)	
  329	
  British	
  Medical	
  Journal	
  123.	
  
106	
  T	
  Minkowitz,	
  ‘Abolishing	
  Mental	
  Health	
  Laws	
  to	
  Comply	
  with	
  CRPD’	
  in	
  B	
  McSherry	
  &	
  P	
  Weller	
  (eds.)	
  
Rethinking	
  Rights-­‐Based	
  Mental	
  Health	
  Laws	
  (Hart	
  Publishing	
  2010)	
  151,	
  165.	
  
107	
  G	
  Davidson,	
  B	
  Kelly,	
  G	
  Macdonald,	
  M	
  Rizzo,	
  L	
  Lombard,	
  O	
  Abogunrin,	
  V	
  Clift-­‐Matthews	
  &	
  A	
  Martin,	
  M	
  
Evidence,	
  ‘Good	
  Practice	
  in	
  Supported	
  Decision	
  Making	
  under	
  Modern	
  Mental	
  Capacity	
  Legislation,	
  A	
  National	
  
Disability	
  Authority	
  Working	
  Paper’	
  (Belfast	
  &	
  London	
  January	
  2012)	
  5	
  
108	
  Carney	
  (n74)	
  9.	
  
109	
  See	
  for	
  a	
  recent	
  example,	
  Centre	
  for	
  Disability	
  Law	
  and	
  Policy	
  ‘Submission	
  on	
  Legal	
  Capacity	
  the	
  Oireachtas	
  
Committee	
  on	
  Justice,	
  Defence	
  &	
  Equality’	
  (Centre	
  for	
  Disability	
  Law	
  &	
  Policy,	
  NUI	
  Galway,	
  2012)	
  



30	
  

	
  

	
   30	
  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
<http://www.nuigalway.ie/cdlp/documents/cdlp_submission_on_legal_capacity_the_oireachtas_committee_
on_justice_defence_and_equality_.pdf>	
  accessed	
  26	
  June	
  2012.	
  	
  
	
  


