GUARDIANSHIP AND SURROGATE DECISION-MAKING

Overview of Guardianship for Individuals with

Intellectual Diasbilities: Changes on the Horizon
By Tara Anne Pleat, Edward V. Wilcenski and Katy Carpenter

In New York State, individuals are assumed to be le-
gally competent to make their own personal, medical and
financial decisions upon attaining the age of 18.! But what
happens when an individual is not capable of making
these decisions due to an intellectual or developmental
disability? Many parents assume that they will continue
to make decisions for their child even after the child
reaches the age of 18, but this is not the case.

The good news is that New York’s Surrogate’s Courts
offer an accessible guardianship process which authorizes
parents and other caregivers to make important life deci-
sions for individuals with disabilities after reaching the
age of majority and continuing throughout the duration
of the disability. This proceeding is commonly referred to
as a “17A Guardianship” (referring to the Article of New
York’s Surrogate’s Court Procedure Act (SCPA) where the
procedure for securing this type of guardianship can be
found). The 17A Guardianship proceeding can be brought
on behalf of any individual with an intellectual or devel-
opmental disability having an onset prior to age 22, or on
behalf of individuals with a traumatic brain injury sus-
tained at any age.?

Ideally, guardianship should be in place prior to the
individual reaching 18 years of age so that there is no dis-
ruption in the parent’s or other advocate’s ability to make
important life decisions for the person with the disability.
If you believe an Article 17-A Guardianship is appropriate
for your child, we recommend that you begin the process
six months prior to your child’s 18th birthday.

There are three main steps in the process. The first
step is to prepare the written request to the court (referred
to as the “Petition”) and accompanying documents. The
documents required in an Article 17-A Guardianship
proceeding are sufficiently “user-friendly” such that
most families will not need to hire an attorney unless the
Petition will be asking for more complicated relief from
the court. For example, if the person with the disability
recently received a financial windfall (such as a surprise
inheritance or a personal injury settlement), it may be
necessary for the court to approve the establishment of a
special (supplemental) needs trust as part of the guard-
ianship proceeding. This type of request is more compli-
cated, and assistance from an attorney experienced in the
area is strongly recommended.

In most cases, individuals who have just reached the
age of majority do not own property of their own, and so
families are able to handle the 17A Guardianship proceed-

ing on their own. The checklist of information needed

to complete the forms is available online (http://www.
nycourts.gov/courthelp/DIY/guardianship17A.shtml).
The online program collects the required information and
prints out all forms, including the Petition. Most of the
forms will require notarization, and Notary Publics are
available at most banks or financial institutions.

If you are uncomfortable working online, you can call
your County’s Surrogate’s Court and request an “Article
17-A Guardianship packet,” which will contain the forms
and directions on how to complete them.

The Petition will ask for fairly detailed information
about the petitioners (i.e., the parents of the child with a
disability or the individual petitioning to become guard-
ian) and any individual over the age of 18 who resides in
the home of the proposed guardian. Everyone will need
to provide their addresses for the past 28 years so that the
New York Statewide Central Register of Child Abuse and
Maltreatment can conduct a search for past abuse, neglect
or maltreatment.’

The third step is to secure proof of the disability using
two forms produced by the online program or contained
in the packet—a physician’s affirmation and a licensed
psychologist’s affidavit (or two physicians’ affirmations).
These forms are intended to certify that the person with
the disability is in need of guardianship, and ask the
professionals to provide a detailed basis for their opinion
along with a specific determination as to whether the per-
son has the capacity to make health care decisions.?

Once these steps are complete, the documents are
filed with the Surrogate’s Court (including the form for
the New York Statewide Central Register of Child Abuse
and Maltreatment) and a modest filing fee is paid (usu-
ally $20). The court will schedule a hearing, which the
individual with the disability will attend. The court will
issue a “Citation” (which is the written notice of the date
and time of the hearing), and the Citation will need to be
“served” (given to) the person with the disability, that
person’s spouse (if applicable), the other parent (if a joint
guardianship is not being sought) and any adult siblings.®
If the person with the disability resides in a residence
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certified by the New York State Office for Persons with
Developmental Disabilities (OPWDD), the Executive
Director of the agency operating the residence and the
Mental Hygiene Legal Services will also need to be noti-
fied of the proceeding.

In most cases a Guardian Ad Litem (GAL) will be
appointed by the court to represent the interests of the
person with a disability.” The GAL reviews the file, meets
with the person with the disability and the proposed
guardian and files a report with the court. The GAL is
typically an attorney, and is entitled to a fee for his or her
work. The fee will be the responsibility of the petitioners
unless the person with the disability has assets of his or
her own that can pay the fee.

At the hearing the court will review all the docu-
mentation, including the GAL’s Report, and will issue a
decision (referred to as a Decree) which confirms the ap-
pointment of Guardians of the Person, of the Property, or
(most commonly) both.8 The court will also issue “Letters
of Guardianship”—a certificate which serves as evidence
of the appointment.

A Guardian of the Property has ongoing property
management and reporting responsibilities. A Guardian
of the Property must:

¢ Confirm that all of the property of the person with
the disability has been collected and deposited into
a court-supervised account;

* Request court approval for any withdrawal from
such account; and

® Prepare and file annual reports of account activity.
Note that Social Security Disability and Supple-
mental Security Income payments are not subject
to these reporting and oversight responsibilities.
These programs are federal benefits and are subject
to a separate oversight system—the Representative
Payee system - which governs the appointment of
individuals to manage those benefits for individu-
als with disabilities.”

While a Guardian of the Person in a 17A Guardian-
ship does not have an annual reporting requirement
under current law, it is important to remember that a
Guardian of the Person nonetheless has a fiduciary rela-
tionship to the individual with the disability. This means
that the Guardian of the Person has an ongoing obliga-
tion to remain informed, involved, and to make decisions
in the best interest of the individual with the disability.
Some courts have initiated their own “personal needs ac-
counting,” which is an annual report providing informa-
tion about the location and well-being of the person with
a disability.1°

Changes on the Horizon?

The relative ease by which parents and other caregiv-
ers can become Article 17A guardians has been one of its
advantages since its enactment nearly 50 years ago. On
the other hand, in recent years the law has been subject to
criticism by a number of disability advocates, the concern
being that the process for establishing guardianship does
not sufficiently protect the due process rights of the indi-
vidual with the disability.

These advocates raise some very important issues,
not the least of which is that the 17A statute is designed
to grant guardianship based on a diagnosis, and does not
require the court to determine whether there are certain
powers that the guardian should NOT be granted. The
advocates argue that the approach taken by New York's
other, newer guardianship statute—Article 81 of the Men-
tal Hygiene Law—is the better approach, as it requires the
court to concentrate on the person’s functional abilities
rather than diagnosis. If the Article 81 court finds that a
person is able to handle certain responsibilities —despite
the individual’s disability—then the guardian should not
be granted any authority in those areas, thereby preserv-
ing the individual’s independence and right to self-deter-
mine as much as possible.

Most people agree with this approach as a matter of
principle. The reason why many families do not utilize
the Article 81 statute—which is available to individu-
als with disabilities of any age—is that the process is
much more involved and as a result is often significantly
more expensive than the 17A guardianship process. An
attorney is needed to commence an Article 81 Guardian-
ship proceeding, the hearing itself is longer and more
extensive, and the annual reporting requirements are
substantial.

The issue recently came to a head when Disability
Rights New York (DRNY)—a non-profit organization
which advocates for individuals with disabilities—filed a
lawsuit in federal court arguing that Article 17A violates
the due process and equal protection rights of individuals
with disabilities.!! New York’s Attorney General filed a
“motion to dismiss” the lawsuit on procedural grounds,
and some advocates are urging New York State to change
some of the language of the statute to address the issues
laid out in the lawsuit. The matter was dismissed and
Disability Rights New York appealed that decision. Oral
argument was held at the Second Circuit Court of Ap-
peals on August 16, 2018. A decision is expected later this
fall.

What to Do in Light of the Lawsuit?

Article 17A remains good law in New York, at least
for now. And while people on both sides of the issue con-
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tinue to advocate their positions in court and with their Endnotes
legislators, parents and other advocates will still be faced 1. SCPA 1751; see also https:/ /www.nycourts.gov/CourtHelp/
with the dilemma of having a child or other loved one Guardianship/17A.shtml (last visited Aug 30, 2018).

reach the age of majority without having the capacity to
make important life decisions.

SCPA 1750-a(1).
SCPA 1706(2), §1761.

2
3
When we discuss this issue with our clients, we try 4. SCPAT750-a(l).
to educate them on the differences between the Article 81 5. SCPA1750-b.
and Article 17A statutes, and we also remind them that 6. SCPA1753.
for individuals with mild cognitive disabilities, Advance 7. SCPA 1754(1).
D}rgctive§ (Power of Attorney, Health Care Proxy an.d 8. SCPA1754(5).
Living Will) may be an appropriate means of achieving 9. 20 CFR § 4042035, § 404.2065.
the same end. There is also a movement in New York to 10, In the author” ) e of upstat ties—Alh
. . . . . n the author's experience, a couple o ups ate counties—. any
enable Supported Decision Making. Information on these and Rensselaer—have created a simple personal needs accounting

efforts can be found at www.sdmny.org. form which is required to be filed on an annual basis.
Different clients approach these delicate issues in dif- 11. Z{Iil)\;lggg Unified Court System of NYS, et al., SD.N.Y., Case #1:16-
ferent ways. For our part, we simply want to ensure that ’
our clients wrestle with this issue before a family member
with a cognitive disability reaches the age of majority.
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